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Docket Entries. 


rE PROCEEDINGS 


17 | Filed complaint & Demand for Jury Trial 
" | Issued summons, dup. orig. K 7 c. s 
" | JS 9 made 
28 | Filed defts' Answer 
= defts' Affidayit and Notice of Motion for Discovery and 
|... Inspection-ret. 8/17/70, adj. 8/24/70-granted 9/4/70 
28 Es. defts' Notice of osition 
17 * summons-served 7/9/70 Pine Hill Concrete Mix Corp., Regent 
Sand and Gravel Corp, and Pfohl Brothers Inc, and Ludwig 
Kahle : 
QA ENS. Mar, ret, On S&C-served 7/14/70 Rosemarie Phillips, Secretary, 
o E É Pfohl Brothers | 
15 Order for Discovery and Inspection-Curtin,/J- (notice & copy. 
to Raichle, Banning, etc.) é F-108 
a "  pltfs'. Instructions for Interrogatories to Defendants | 
0 5 Pltfs'. First Interroga tor ies to bef ts. 


18  Pltfs'. Notice of Taking Depositions 


E e : 


July 


7 | 7"  pefts.' Objections to Interrogatories | 
17, "  Pltfs', Motion for order compelling discovery-ret.2/26/71; | 


| . 3/5/71 Deft.will attempt to answer interrogatories hy 4/12/71} 

| _Defts.depositions to be held 4/19/71. Pltf's. depositions to 

de held May 17, 1971, Motion for order compelling discovery 

: is adjourned generally, Quoc 7 

1 | ^"  Defts', Objections to Pltfs'. Second Interrogatories | 

19 "  Ppltfs'. Motion for order striking pleadings & granting | 

AL — " judgment-ret, 4/30/71; adj.5/7/71-Order re selling & supply. Pltfs. 

28 | Ese Pltfs'.Notice of Motion to compel answers to interro atories-| 
| ret, 4/30/71; adj.5/7/71-Order re selling & seb Mi. 

7 | "— Order restoring the status quo which existed prior to the | 

| -institution of this litigation re selling & supplying PItfs".| 

concrete grit & gravel, etc.-Curtin, J (notice & copy to | 

Mr. McDonough) - | F-116 

313-4 _ Affidavit & Order to Show Cause for an order vacating or | 

modifying order of 5/7/71-Curtin, J ret. 5/14/71 F-116 


—Court Reporter's Transcript af Proceedings of 3/5/71 and 


14 | Motion by Deft.,on return of order to show cause why order of 
court should not be entered vacating or modifying order of 
5/1/11 court directs parties to meet & discuss possible 
| revision of present order, Order of 5/7/71 stayed until 
|  . 5/19/71. Attys.are directed to return 5/19/71, 
The following papers were found in file when ret,by Judge: 
| Filed Pltfs'.,Second Interrogatories to Defts, 
- Pltfs'.,Answering Affidavits & Cross-Motion 
d Defts'.,Supplemental Supporting Affidavit of Norman M. Moran 
T Defts'.,Supplemental Supporting Affidavit of Charles J. | 
McDonough 
9 " 3 pltfs'.,Affidavit & Motion for separate trials-ret.6/18/71;6/25/71 
9 - Order amending order of 5/7/71 in certain respects; directing| 
additional charge on materials to Pltís'., and setting certain 
dates for pretrial proceedings-Curtin, J (notice & copy to | 
Messrs. McDonough and Raichle, Banning, etc.) F 


9 s Answer of Deft. Pine Hill Concrete Mix Corp. to Pltfs'. In- 
terrogatories 


— — 


-117 
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Civ-1970-277 George C. Frey Ready-Mixed Concrete, Inc. v. Pine Hill, et al. 


D C. 110 Rev. Civil Docket Continuation : T: = i. 
» | Dete Orde 
DATE PROCEEDINGS udgment 
4 2 — à - | 

july 9| Filed Answer of Deft. Regent Sand & Gravel Cor; to F fs Inter- | 

rogatories | 
9 | = Answer of Deft. Ludwig F. Kahle to Pltfs'. Interrogatories | 
9| 8 Answer of Def t. Joseph Pfohl to Pitfs'. Interrogatories | 
91 H Answer of Deft. Fidelis H. Pfohl to Pltfs'. Interrogatories + 
16 | n Defts' Answering Affidavit —̃ — 
16| Motion by Pltfs'.,for separate trials - decision reserved — M ll 
22 Eas 


Feb. 24 | Filed PItfs'. Note of Issue - March 1972 Term 
Apr. 24 [Pretrial Conference (US Magistrate) 


July 25 | Pretrial Conference (US Magistrate) wm 
Aug. 21 | Pretrial Conference (US Magistrate) * 
2s Pretrial Conference (US Magistrate) . ifs 
Jec, 15 “Pretrial Conference (U.S. MAGISTRATE) aie + 
MI XEZXTEXZXMHIXKMXINXE XKHXHWEHNYIZHNEXMXXYXTAXTS — PCRS tT 
“Feb 13 Filed Pitfs' Notice of taking depositions on 2/19/73 .—— . 
ECUECHBENLINESM. v7 Notice & Motion for order granting them leave to p. 


= proceed w/discovery & deferring further discovery by defts. | — 


—L until completion of pltfs' discovery ret 5/24/73 ; 5/29/73 . 2 Ix 

_29 | Pretrial Conf, Held. Curtin . E ae ee he e S E Xu 

31 | Filed Defts. Answering Affidavit _ r3 34 — Ta o 

— 1 6. Ax Order that pltfs's. motion for order deferring further THA VES 
| discovery of éefts & granting leave to pltfs to proceed to | — 
E discovery denied; each side to immediately serve the other W 
a [ a subpoena duces tecum setting forth material needed to proceed 
q w/taking of depositions; during wk. of 6/4/73 defts. shall resine 
esu E ~  deposihg pltfs. representatives & any motions to quash or modify 
subpoenas shall be made promptlyand that pltf's not jon gant i 
— — to move ageinat defts objections to plitf's interrogatories to he 
(era We — made promptly. Curtin DJ Notice E copies Raíchle, etc. k Nan 
ais | Kc T E j EIS F-140 
"June 4 | Filed Pltfs'. Motion to compel discovery ret. 6/7/13. 6/28/13; 77573 ] 

3 + - 
. 1E HH RH ISI Cac NNER CITE 
july 2 | ^" Pltfs, Notion to Quash Subpoena and/or for a protective orderaret, 

3 PAD. Subpoena D.T.---Messrs. Manz and McDonough served 7/3/73 75 : 


July 5 [Motion by pltí. to compel deft. to ans. interrogatories. Motion LN 
denied w/leave to renew giving more details. Motion by pltf. | 4 
to quash subpoena. Motion denied. Court directs that materiais _ 
set forth in deft's. subpoena be delivered to the deft. and that 
depositions, scheduled for 7/9/73 shall go forward E 
Crder that pltfs', motion to compel discovery is denied w/ m Ie 
leave given to pltfs. to refile & pltfs. motion to quash subpdena — 

of defts, denied. The deposition set for 7/9/73 shall promptly .— 
proceed, Curtin DJ Notice % copies ‘Messrs. Weiss, Manz & DED 


+ 
+ 
| 
T 
| 
1 
: Ms 1 
| cDoncuzh 1 eet F-142 
| 
T 
t 
| 
+ 
+ 


July 6 


274 | 
June 25|Filed Deft,, Pine Hill Concrete, motion for an order amending Ct, order _ 
dated 6-9-7] etc, ret. 7-1-74; adj. 7/8/74; adj. Ve lst MINNS ntm 
july 18|Filed pltfs. affidavits in opposition to defts motion to amend Ct. order 
| dated 6-9-71 and cross motion for defts. to appear & be deposed 
ret 722-14 adj. 7-29-74adj, 9-9-74 adj. 9-16-74 an? _9=30-74)_ 
Sept él Filed affidavit of Norman M. Moran of Pine HTI Concrete "ix | 
Oct. T7|.otion by deft. to amend previous order of the court, adj. to e ; 


i 10-16-74 at 2:00 = | eee 
| 
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ct, 16 Fi le d order referring supervision of discovery & depositions to | F-1 

Magistrate Maxwelletc.-Curtin, DJ N tice & copies to 

Arnold Weiss, Victor Manz & Victor Fuzak 

17 Filed Pltfs.Notice to take depositions of defts, on 10-18-74, 

16 The Ct. directed counsel to submit memorandum by 10-29-74. 

25 Filed order that defts. examination of pltfs. but in no event later| F-125 
than 12-6-74 pltfs, are to be granted access to appropriate 
books of defts,, case shall be ready for trial by 3-1-75 etc. 

| Maxwell, U.S, Magistrate Notice & copies to Arnold Weiss, 

LL | Victor Manz & Victor Fuzak 

235 Filed Pltfs, motion to change parties 

| 


25 - PLI. — of argument of appeal & motion to change parties 
..— ret, 10-29- 
on 29. Filed Pltfs. c EE by Herbert G, Frey. 
— Pltfs. proposed modifications to order of 6-9-71. 


29 Motion by pltf. to add additional party. Ruling deferred by Ct. 
Appeal Ly pltf. from order of the Magistrate, Submitted. 
Nov. 5 [Filed Pltfs. response to defts' suggested amendments to the order | 
| | of 6-9-71 | 

51 iled affidavit of Metro "Kushman for pltf. 
I Filed Pltfs. objections to defts' 11- 5- 74 retraction of price offer| 
m umm 
of 10-28-74 
19 Filed affidavit of Lois Muck by Pitf. 


20| Filed order denying pltfs. motion, The Court adheres to its prior | F-158 
E we order referring questions of discovery & depositions to the | ° 
L Magistrate, etc,-Curtin, DJ Nctice & copies to Arnold Weiss, 


= E Victor Fuzak & Victor E, Manz 

—  20|Filec notice of appeal by pltf. to Judge Curtin re the order granted 
—— by Magistrate Maxwell on 10-22-74 

20! Filed plifs. reply affidavit by LoMis Muck in answer to reply affiday 


Ia Norman Moran etc k E 

2 d defts. affidavit of Norman M. Moran 

29| "  Pltfs'. Notice of Production and Discovery | 
Lec. 18|Filed deft. affidavit by Norman Moran in support of objections by defts. 


_| to pltfs. notice of production etc, 
18| Filed affidavit of Victor Fuzak re the notice of procuction. 


$ -H PE Best tk . on e to notice to produce f 


idavit 
Filed EBT of Herbert Frey taken 3-5-73 


-E EBT of Herbert Frey taken 3-6-7332 | 
} r of Herbert Frey taken 3-13-73 

| ." EBT of Herbert Frey k Lois Muck taken 7-10-73 i 

x EET of Herbert Frey & Lois Muck taken 7-16-73 | 

"  EBT of Herbert Frey & Lois Muck taken 7-18-73 | 

= EBT of Herbert Frey & Lois Muck taken 11-8-73 

" transcript of proceedings before Mag. Maxwell on 11-9-74 

„ transcript of proceedings before Mag, Maxwell on 11-21-74 

" transcript of proceedings before Mag, Maxwell on 11-25-74 

" transcript of prcceedings before Mag, Maxwell on 11- 25-74 

Filed defts. notice of motion for dismissing the complaint & | 
awarding attys. fees to defts. & for summary judgment ret. 1-20-75 
13| Filed defts. affidavit on motion for dismissal 


" . defta. affidavit in support of motion for dismissal. 


B Filed letter dated 1-14-75 from Victor Fuzak re "Affidavit in Opposition 
and for, Deferral 


| 
| 
| 


— —— ——, —3À-——34- EN SED S — 


t 
| 


— + 


* 7| ourt, et 


| t c e uo " c | 


10 es Affidav n motion for protective order 
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) C. 110 Rev. Civil Docket Continuation * 
DATE | PROCEEDINGS | Date Crer or 
1975 sA gme N 

Jan. 20| Motion by deft. to dismiss complaint. Pltf. to file affidavits in 


opposition to motion by 2-24-75, Both sides to file memos by | 
3-10-75. Oral argument 3-17-75 at 2;00pm | 
24 Filed Defts. notice of motion for stay of discovery proceedings 
by he. Magietra: aíetrat 
b. 1 pitta. Idi 1808 291 0 Sy tio Ig st Rore — | 
ar, 10 | Filed Pltfs, motion for leave — serve an amended and supplene nta! 
| complaint ret. 3-17-75 EN 
10 Filed affidavit of Herbert G, Frey in opposition to motion to dismiss ed 
and in support of motion to serve amended & supplemental complaint. 
r . 1  . L L .. | E 
17 Oral argument on motions. Adj. to 4-7-75 at 2:00pm adi to 4-21-75 | — 
- for exchange of hriefs. & to 4-28-75 at 2:00pm for oral argun ent. maa 
or. 21 Retura date for briefs, Adj, to 5-5-75 GC PAGE 


— . 28 |Oral arguments on motions, Adj. to 5-12-75 ARE. C 
ed Defts, affidavit in response to the 3-7-75 affidavits of Herbert G. 


Ar __ Frey leis Muck on behalf of pltfs. — pu LIS 
ä ed Norman M, Moran affidavit of behalf of def ts. CS ie he 
5 Filed defts'. memorandum of law in support of motion to dismiss. | 


6 Filed Pltfs. brief in opposition to defts', motion to dismiss. x de A 

ay -.9|Filed Pltfs. mdion for an order compelling defts. to allow pltfs. denis 
ta discover inspect k copy defts. books, etc. involved in 3 
_12! Motions Mose deft. for dismissal of enen & for summary judgment, | 1 


^! = if w^ a? Victor t miss ——— 
ed a 2t Lois Muc in Bos it ien to defts. motion ‘to dismiss 
ES ie order giving pltf, time to file a brief to 8- 18-75 K the deft] F-167 
———ů SCS to file a statement describing in detail the papers on | 
- | | which reliance is placed in urging the motion for summary p hg 
— pe judgment etc. by 8-18-75-Curtin, DJ Notice & copies to Arnold | - wes 
5 _Weiss & Victor Fuzak & Manz, Manz & Diviak i = 
f 
+ 


— | ter to JudgeCurtin dated 8-8-75 from Victor Fuzak re the 
Xem... | _ dismissal of the complaint. _ : 
_____J9/|Filed pltfs, cross motion for leave to complete their discovery etc 
.  19| " supplemental affidavit of Lois Muck in opposition to motion td 
— EEE | 
— further brief in opposition to def ts motion to 448818 a 
: 1 day for filing papers re summary judgment. No appearances. — 
— C defts, memorandum in letter form 
Aug. -5 pral argument ọn pltfs. motim for production of documents. Ct. au 
er) D directed that pif, be allowed to examine defts. records of sales _ 
ay 7 — & purcheses from 1958 through 8 -31- 1-75. On all other aspects o 
es the case decision is reserved pending decision by Judge Curtin 
— ote on motion to dismiss. — 
ov. 10 Filed decision & order that the Ct. has no jurisdiction over claims EIL. 
S 2 through 6, because there is no diversity of citizenship. | 
[ Defts' motion to dismiss the cause of action for failure to T 


state a claim pursuant to Rule 12 & for summary judgment persudnt 
to Rule 56 are granted etc. -Curtin, DJ Notice & copies to | 
i Arnold Weiss, Victor Fuzak & Victor Manz 1 
10| Filed judgment that the Ct. has no jurisdiction over c'aims 2-6 | F-170 
— etc. and defts'. motion to dismiss the cause of action for 
failure to state a claim pursuant to Rule 12 & for summary : 
. judgment pursuant to Rule 56 are granted-Clerk Notice & copies | sic 
— to Arnold Weiss, Victor F'zak & Victor Manz pes 
10 175 6 made 


Í 
| 


m (over) - 
CLOSED c 


5 


Filed Pltfs 
Manz 


t. Notice of 
and to Clerk, 


6 


Docket Entries. 


(copy mailed to Messrs. Fuzak 


CCA with copy of docket entries; CCA 


Forms C and D mailed to Mr. Weiss) 


- 


Complaint. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC.: 
GEORGE C. FREY BATCHING PLANT, INC.; and 

HERBERT FREY and LOIS MUCK as Co-Execut. ‘s 
of the ESTATE OF GEORGE C. FREY, Deceased, 


Plaintiffs, 
Civil Action 
v8. No. 1970 9 


PINE HILL CONCRETE MIX CORP.; 
REGENT SAND & GRAVEL, CORP.; COMPLAINT 
LUDWIG F. KAHILIZ, JOSEPH PFOHL, 
PAUL M. PFOHL, and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Stareholders, 
liquidators and receivers of the 
assets of PFOHL BROTHERS, INC., a 
dissolved corporation; and 

PFOHL BROTHERS, INC., 


Defendants. 


FIRST CLAIM 


J'ISLit.Iul 


l. mis Claim arises under the Act of July 2, 1890, c. 647, 


$1 et seq., 26 Stat. 209, 15USCA 1 et seq., commonly known 


as the Sherman Anti-Trust Act; and the Act of October 15, 


1914, c. 323 $1 et seq., 38 Stat. 730, 15 USCA $12 et seq., 


commonly known as the Clayton Act; as hereinafter more 


fully appears. 
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PARTIES PLAINTIFF 


At ali times herein waterial: George C. .:ey, Was à lesi~ 
dent of Erie County, New York and he ed 14 38410 County on 
September 24 , 1970; and Herbert Frey and Lois Muck were, 
and are, residents of said County and Executors of the 
Estate of George C. Frey, Deceased, having been culy ap- 
pointed by the Surrogate of Erie County, New York, and 
having thereafter duly qualified as such Executors serving 


(all hereafter "Frey"). 


At all times herein material plaintiffs George C. Frey 
Ready-Mixed Concrete, Inc. (hereafter "Frey Ready-Mixed") 
and George C. Frey Batching Plant, Inc. (hereafter "Frey 
Batching"), were Corporations of New York with their 
principal offices and places of business being in the 


County of Erie, New York. 


PARTIES DEFENDANT AND CO-CONSPIRATORS 


At all times herein material defendants Pine il! Concrete 
Mix Corp. (hereafter "Pine Hill"), Regent Sand & Gravel 
Corp. (hereafter "Regent"), and Pfohl Brothers, Inc. 
(hereafter Pfohl Bros.") were Corporations of New York 


with their principal offices and places of business being 


in the County of Erie, New York. 
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At all times herein material defendant Ludwig F. Kahle 
(hereafter "Kahle") was a resident of Erie Count,, — 
York and was the majority shareholder and controlling 
officer and director of Regent and Pine Hill, as well 
as of defendant Pfohl Brothers, In om in or about 


1957. 


At all times herein material defendants Joseph Pfohl, 
Paul M. Pfohl and Fidelis H. Pfohl (hereafter collectively 


"Pfohls") were residents of Erie County, New York. 


Pfohl Bros. was dissolved in 1957 by Kahle and/or Pfchls, 
who were its controlling and surviving Directors, 
Officers, Shareholders, and liguidators, and the 
receivers of its assets and they remain responsible for 


its obligations. 


THE TRADE OR COMMERCE INVOLVED 


This action involves trade or commerce among the States, 
or that part thereof, of purchasing, receiving, storing, 
producing, mixing, batching, soliciting, selling, distri- 
buting, delivering and installing sand, gravel, aggregates, 
cement, cement products, concrete and/or ready- mixed 
concrete, as well as materials aad business generally 
related thereto (hereafter “Ready-Mixed business"or 


"business"). 


10. 
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Said Ready-Mixed business includes trade, curchase:, | 
orders, commerce, Sales, Ie le, transportation an or 
installation within and across state, federal, national, 
international and foreign boundaries, as well as to, in, 
on, and across federal, interstate, state and foreign, 
county, municipal, private and/or commercial: highways, 
thruways, super highways, limited access highways: and 
local streets and thoroughfares; airports: railroads, 
federal, governmental and defense establishments; other 
interstate and foreign instrumentalities and/or establish- 
ments engaged in interstate trade or commerce, and/or 

the main arteries, channels, depots, airways, railways, 


roadways, waterways and other thoroughfares and media 


of transportation, and the stations, grids, networks, 

pipe .ines, channels, air waves and media of power, fuel, 
radic, television, telephone, telegraph and communications; 
and other media of local as well as interstate and/or 


foreign trade and commerce. 


Said Ready-Mixed business is highly competitive in said 
trade or commerce, and all parts thereof, with the degree 
of competition being inversly proportional to the distance 


between any two competitors. 


At all times herein material, each of the parties plaintiff 


was directly competitive with each of the parties defendant. | 
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and vice versa, in said trade or commerce, with their 
respective places of business located in the County of 


Erie in close and competitive proximity to each other. 


Said business is highly competitive; and while it may 

not always involve direct sales or shipments to foreign 
countries or States, said sales and shipments were to, 

and directly involved, instrumentalities of, and 
establishments, media, persons and/or corporations directly 
engaged in interstate commerce, and the flow of goods, 
persons, property and merchandise in interstate and foreign 
commerce; and the hereinafter alleged actions of the 
defendants, and each of them, has been with the intent, 
attempt and effect of inter^ering with, restraining and 
monopolizing said trade or commerce, or conspiring so to 


do. 


- 4A - 


- 1 
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RELATIONSHIP OF THE PARTIES 


13. At all timec herein material, plaintiffs on the one 


| 
hand, and defendants Kahle, Pine Hill ard Regent on the other, | 


were respectively engaged in said business in competition with 
each other, and each owned or operated a Ready-Mixed plant on its 


respective premises located in close proximity to the premises or 


plant of the other in said Erie County, New York, in said trade 


or commerce. 


| 14. Gravel is a desirable and for some uses a necessary 


|| ingredient and aggregate for concrete in said trade or commerce. 


| 15. Proximately located, efficient and low-priced 
| aggregate or gravel, or gravel upply. washing, classifying and 
|| storage facilities and plant are necessary and desírable for a 


|| Ready-Mixed business, including that owned by plaintiffs, to be 


|| able to efficiently and effectively compete, to meet the needs of 
i the market and its customers, and to compete with the Ready-Mixed 


business of said defendants. 


16. At all times herein material, plaintiffs’ said 

i| plant and premises, as well as that of defendants Kahie, Pine 2111 
and Regent, each included in close proximity to their respective | 
Ready-Mixed plants and business, such efficient and low-priced 


aggregate or gravel source, or gravel supply, washing, classifying 


and storage facilities and plant 


17. At all times herein material, defendants Pfohls 


1 
| 
| were engaged in the gravel bueiness in Erie County and had control 
| 
| of most or substantially all of the gravel sources, supplies, 

| 

I 


facilities and plants in proximity to plaintiffs’ Ready-Mixed 


1 


piant and tac‘lities, excepting that owned by plaintiffs and 


defendants orior to in or abo.t 1949 ana 1057 recne tivel, 
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18. On or about May 17, 1949 plaintiffs sold and 


I 


conveyed to defendants Pfohls plaintiffs’ said premises consisting 


| of approximately 100 acres in the Town of Lancaster, Erie County, 


New York, including plaintiffs' washing, classifying and storage 
facilities and plant located thereon, but excluding plaintiffs' 


Ready-Mixed plant erected thereon. 


19. The parties agreed upon certain conditions and 


covenants for the protection of plaintiffs and their business as 


part of said sale and conveyance (hereafter "supply agreement" or 
"agreement") which covenants and conditions included amongst other 
the covenants and conditions that: Pfohls and their successors 
would continuously and permanently sell, supply, furnish, wash, 
classify and deliver to ox at, and install the same without charge 
in the hoppers at, plaintiffs' said Ready-Mixed plant and premises 
all gravel required by plaintiffs, whether obtained by Pfohls fr 
said premises or any other of Pfohls' gravel supplies, plants or 
facilities in Erie County; and, that the price to be charged for 
said gravel would at all times be the prevailing pit prices which 
were prevailing in the area, as the sare would oe mutually agreed 
upon and fixed by tha parties on or before February Ist of each 
year, and to be effective on or after April let of se A year, 
after deducting therefrom a discount of 20X, r.us 2X for prompt 
payment, or a total discount of 21.6% or a net price of 78.4% of 
prevailing pit prices in the ares as 50 agreed upon and fixed; 
all as more fully set forth in said agreements and the amendments 


thereto. 


| 14 


i} Complaint. 


| 20. Said supply agreement and said delivered and 


installed price provisions thereof were intended to insure 
plaintiffs of a continuous, proximate, efficient and low cost 


|| source of gravel, to enable plaintiffs to efficiently and | 


i effectively compete in its said business, Ready-Mixed business and 
in the market, including with defendants Pine Hill and Kahle in 


|| said business. 


21. Plaintiffs have each at all times duly performed 


each and every part of said agreement, sale ard conveyance, and 


each of the covenants and conditions thereof, as well as of any 
|| and all amendments thereof, on their respective parts to be 


| performed. 
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THE WRONGFUL ACTIONS AND CONSPIRACY 


22. The hereinafter alleged actions of the defendants 
and each of them were part of a wrongful, illegal and/or improper 
plan, scheme, combination, conspiracy, agreement and/or arrange- 
ment on the part of defendants, and each of them, acting together, 
and in concert with each other, for the common, joint, agreed and 
wrongful plan, purpose and objective of monopolizing and restrain 
ing said trade and commerce and said gravel and Ready-Mixed 
business as well as competition with plaintiffs therein; of 
injurying plaintiffs, their business, their competitive status, 
their sale price structure, their gravel source and supply, their 
gravel and concrete prices and their business potential; for the 
purpose of acquiring or purchasing at a depressed price plaintiff 
said business and customers; and for the purpose of increasing 
the sales price on the proposed sale by said defendant Kahle, 
Pine Hill and Regent of their respective businesses, all in 
violation of sections l and 2, among others, of the Sherman Act 


and sections l and 4, among others, of the Clayton Act. 


23. On or about August 1, 1957 defendants Kahle and 
Pine Hill purchased all of the stock of Pfohl Brothers as well as 
all or most oí the gravel properties, interests and business of 
the defendants Pfohls, and dissolved Pfohl Prothers on August 26, 


1957 without making any disposition of said premises. 


24. By reason of the foregoing, plaintiffs‘ said forme 
premises became subject to reverter and/or reverted to plaintiffs 
by reason of defendants' failure to comply with the conditions 
thereof and said dissolution of Pfohl Brothers without any dis- 
tribution of said premises as an asset or without any assumption 


of said obligations to plaintiffs. 
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25. On or about May 1, 1969, Pfohl Brothers purported 


to draw and record a belated deed ostensibly dated august 31, 1957 


| purporting to convey to defendant Regent said premises originally 


owned by plaintiffs and sold and conveyed by plaintifis to 
defendants Pfohls on or about May 17, 1945 upon the aforesaid 


conditions, covenants and agreements. 


26. Said purported May l, 1969 deed belatedly provided 
that said sale and conveyance to defendant Regent was subject to 
the aforementioned terms of said agreement of May 17, 1949, as 


amended, between plaintiffs and defendants Pfohls. 


2/. Commencing on or about February 6, 1968 and 

continuing to date, defendants have: 

(a) breached and failed and refused to pertorm or 

comply with said agreement of May 17, 1949 as amended 

and the covenants and conditions thereof; 

(b) unilaterally raised the price of said gravel 

to plaintifís to a high and unreasonable price in 

excess of the stipulated standard of "prevailing 

pit prices" and grossly in excess ot that which 

defendant Pine Hill was paying and to an amount that 

made it impossible for plaintiffs to compete against 

defendants Pine Hill and Kahle; 

(c) refused to allow plaintiffs the discounts on 

gravel purcha es as stipulated and agreed upon in 

said agreement: 

(d) refused to deliver said gravel to plaintifis' 

plant and its hoppers without charge as required 


by said agreement of May 17, 1949 and as theretorore 


done; 
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(e) refused to sell any gravei to plaintiffs unless 
plaintiffs paid the difference between said excessive 
charges and the amount which plaintiffs had promptly 
paid pursuant to said agreement; 

(£) shut down and refused to operate said gravel 
supply, washing, classifying and storage plant and 
facilities at plaintiffs’ said plant and premises; 
(g) refused to sell or deliver gravel to plaintiffs 
on credit as required by said agreement and as 
theretofore been done; 

(h) ere and recorded on or about February ll, 1969 
and May i, 1969 purported deeds ostensibly dated 
August 31, 1957 purporting or attempting to report 

a conveyance by Pfohl Brothers to defendant Regent 
said plant and premises formerly owned by plaintiffs, 
as well as a conveyance of defendants Pfohls other 
gravel lands and sources; 

(i) instituted an unjust and harrassing action in 
the Supreme Court of the State of New York, Erie 
County, against plaintiff Frey Ready-Mixed for said 
excessive charges, which action is still pending; 

(j) continued all the while to compete with plaintiffs 
in said business and to seek to obtain their customers 
and busi .88; 

(k) made attempts to purchase plaintiffs’ business 
for a depressed consideration and for less than the 
value thereof; and 

(1) otherwise monopolized, restrained and injured 


plaintiffs and their business. 


| defendants were with the intent of, arc part or an attempt to, 


| 
H 
| 
I 


| secure for sai detendants Kahle, Pine Hill and Regent, a present 
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28. The aroresaid actions, rerusals and omissions oz 


and contínuing monopoly in the production, sale anc supply of 


| 
| 
gravel and ready mixed concrete and in said trade and commerce; | 
a present and cont ind ing control by said defendants, as ——— 
of plaintiffs, of pla.r-iffs' available gravel sources and supplies; 
present and conti-^u'ng limitation and restriction of plaintiffs 
ability to compete with defendants in said trade or commerce, and 


said gravel and Ready-Mixed business with respect to price, market 


i| customers, distance, production, discount, service and otherwise; 


and a present and continuing agreement, combination, conspiracy, 
plan, scheme and/or arrangement to accomplish all of the foregoing 


for the benefit of the defendants and with the purpose and intent 


| of injuring the plaintiffs. 


29. Defendants’ said actions and injury to plaintiffs 
in their business in an amount of not less than $250,000.00, the 
exact amount of which plaintiffs ask this Court to fix and deter- 
mine, and which amount plaintiffs seek herein, together with 
interest and trebling thereof as well as punitive damages, costs, | 


disbursements and reasonable attorneys fees to be sixed by this 


Court, all as provided by law. 
30. Defendants' said actions will continue to restrain 


business unless the defendants are permanently restrained by this 


and monopolize such trade and commerce and plaintiffs' said | 
Court from continuing the same, all as provided ry law. | 


| allegation "trade or commerce" is amended to refer to "intrastate 


| Clayton Acts is amended to read "New York General Business Law 


| by this Court, all to plaintiffs' damage in the amount of not less 
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SECOND CLAIM 


Sa 


31. Repeats the allegations contained in paragraphs | 


2 through 30 hereof except that in each case where it occurs the 
trade or commerce", and the allegation of the Sherman and/or 


section 340 et seq." 


THIRD CLAIM 


32. Repeats the allegations contained in paragraphs 2 


through 28 and 31 hereof. 


33. By reason of the foregoing, defendants have 


intentionally, wrongfully and willfully failed and refused to per- 
form or carry out the covenants of, and have materially breached, 
said agreement of May 17, 1949, as amended, and the covenants 


thereof, and intend to and will continue to so do unless restraine 


than $250,000.00 to date and will continue to cause and will cause 
such damage to plaintiffs in the future unless restrained by this 


Court. 


34. Plaintiffs have no adequate remedy at law for 
defendants' said continuing and future breaches and the resulting 


damage to plaintiffs. 


35. By reason of the foregoing, plaintiffs are also 
entitled to punitive damages in an amount to ve determined by the 


Court. 
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FOURTH CLAIM | 


36. Repeats the allegations contained 1! paragraphs 2 


through 28, 31 through 35 hereof. 


37. By reason of the foregoing, defendants have 
intentionally, wrongfully and vilfully failed and refused to per- 
form and carry out the conditions of said agreement of May 17, 


1949 as amended and there has been a failure of consideration for 


said sale and conveyance of plaintiffs’ said premises to defendants, 
and a failure of conditions precedent and conditions subsequent in 


defendants' title to said premises. 


38. By reason of the foregoing, there has been and | 
should be a reverter of title to said premises to plaintiffs and 
plaintiffs request a declaratory judgment by this Court that said | 
sale or conveyance of May 17, 1949 by plaintiffs to defendants is 
null and void and that plaintiffs are the sole, equitable and 


record owners of said premises. 


39. Plaintiffs hereby tender and offer return to 
defendants the purchase price of $36,500 which defendants paid for 


Said sale and conveyance of May 17, 1949. 
FIFTH CLA 


40. Repeats the allegations contained paragraphs 2 


through 28 and 31 through 39. 


41. Plaintiffs’ said sale or conveyance of May 17, 1949 
to defendants of plaintiffs' said premises was incomplete, in- 
accurate, indefinite and failed to convey said premises of good 


and marketable title thereto. 
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42. By reason of the foregoing, plaintiffs have at | 

all times been and still are the sole and equitable owners of good| 
| 


and marketable title to said premises purported to be conveyed, 
but upon information and belief not conveyed by said sale Cr con- 
veyance of May 17, 1949 and plaintiffs hereby request this Court 


to grant declaratory judgment to such effect. 


3 


43. Repeats the allegations contained in paragraphs 2 


through 28 and 31 through 42 hereof. 


44. Defendenrcs' aforesaid actions and omissions were 
and were intended to be a wilfull, deliberate, wrongful, intentio 
al, improper, tortious and/or illegal interference with plaintiff 
plaintiffs' business, plaintiffs' ability to compete with defen- 
dants, plaintiffs' advantageous business relations, plaintiffs' 
contract, plaintiffs' advantageous contractual arrangements, 
plaintiffs' sources of raw materials and plaintiffs' valuable 
business rights, privileges and goodwill, all to plaintiffs’ 
damage and for the purpose of benefiting defendants, defendants ' 
business, defendants' competitive ability and defendants' rights 


and privileges. 


45. By reason of the foregoing, plaintiffs are entitie 
to damages against defendants in the sum of not less than 
$250,000.00 for damages to date and punitive damaqes in an amount 


to be fixed by this Court. 


| Dated: Buffalo, New York 
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WHEREFORE, plaintiffs request judgment ajainst the 
defendants for damages to date in the amount of rot less than 
$250,000.00, together with interest (and treblirg thereof under 
the FIRST CLAIM); a permanent injunction restraining defendants 
from continuing the actions alleged in the complaint, or an 
amount to be determined by this Court for future damages; 
declaratory judgment that plaintiffs are the sole, legal, record | 
and equitable owners of the premises conveyed by them to — 
by said conveyance dated May 17, 1949 by reason of a reverter or 
reversion of title conveyed and/or an insufficient title in | 
defendants; all together with the costs and disbursements of this 
action, interest and reasonable attorneys fees as provided for by | 
| 


law; and for such other and further relief as may be just and 


proper in ths premises. 


PLEASE TAKE NOTICE that plaintiffs demand a trial by 


jury of each of the issues of fact herein. 


June 15, 1970 


A Member of the Firm 
Attorneys for Plaintiffs | 
10 Lafayette Square | 
Buffalo, New York 14203 | 
Tel: (716) 852 7587 | 


| Defeadents 


% % eee eeeeeeaeaean vere? 


| plaintiffs’ complaint: 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OT NPW YORK 


4 € $$ € % %%% %% %%% „% „% „%%% „%%% "att Tto 


CTORGE c. FRET RYADT-MIG^D CONCRETE, TC. 


Civil Action No. 1970 - 277 | 
v2. AXSWER | 


The defendants, sppesring berein by Heron, 
BOASBERC, MeDONDUCM & BELTZ, their attorneys, in answer to tho 


1. Deny having knowledge or information sufficient | 
to fora a belief ae to the sllegetions mabered 1, 2, 3, 8, 9, 10. 
11, 14, 15, 16 amd 39. 


2. Admit the allegations of paragraphs numbered 4 
ond 5 thereof, except that che defendants deny the allegitions of 


sald paragraphs å and 5 with respect to Pfohl Brothers, Inc. 
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3. Adeit the allegations of paragraph 6 thereof with 
respect te the defusdents Joseph Pfonl and Fidelis HM. Pfohl, bot 
deny the allegations thersof with respeet to the defendant Paul M, 


Pfohi. 


4 Demy esch and every other allegstice in ssid 


complaint contained. 


FOR A FIRST SEPARATE AVFIMATIVE DEFENSE, THE 
DEFENDANTS ALLECE, OM INFORMATION AXD BELIEF: 


| 3. That the plaintiffs" compleiat feils to state a 
| 
| elaim or elaine egeinst the Ójefendsats upon which relief cam be 


greanted, 


FOR A SECOND SEPARATE AFFIRMATIVE DEFENSE, THE 
DEFENDANTS ALLEGE, ON INFORMATION AND BELIEF? | 


6. That none of the alleged causes of sction and/or : 
elaine set forth in the compleint scerued within the time limited | 


by law for the commencement of this action. 


FOR A ISIRD SEPARATE AFVIRMATIVE DTYT "E AND 
WITH RESPECT TO THE ALLZCATIONS OY PARACRAPN 51 
OF THE COMPLAINT, DESIGNATED src CLAIM", THE 


DETTXDANTS ALLEGE, OW INFORMATION AMD BYLIE?: 
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7. That with respect to che allegations of 
paragraph 31 of the plaíntiffs' complaint, this court has juriíodictio 
neither over the subject matter of the claim, nor over the persons 


cf any of the defendants. 


FOR A FOURTH SEPARATE rarer DEFENSE AND WITH 
RESPECT TO THE ALLECATIUA4P Of PAZACRAILI To TILES 
35 OF THE COMPLAINT, DESIGMATED "THIXD CLAIM", THR 
DETENDANTS ALLEGE, ON INFORMATION AND BELIEF: 


8. That with respect to the sllegstises of 

|| paragraphs 32 through 35 of tha plsíintiffe' complaint, this court - 
| has jurisdictLa neither over the subject setter of the cleia, nor 
over the persons of eny of the defendents. 


FOR A FIFTH SEPARATE AFFIRMATIVE DEFENSE AMD WITE 


RESPECT TO THE ALLECATIONS OF PARAGRAPHS 36 THROUGH 


49 OF TSE COMPLAINT, DFSIGMATED "FOURTH cam, THE | 


DPFERDANTS ALLEGE, ON INFORMATION AND BELITF: 


9, That with respect to the ellegetions of 
paregrephs 36 through 29 of the plaintiffs’ compleint, this court 
bas jurisdietion neither over the evubject matter of the claim, nor 


over the personas of rwy of the defendants. 


FOR A SILTY SEPARATE ATTLIXRUATIVZ D'FTNSE AND WITH 
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RESPECT TO THE ALLICATIONS OF PARAGRAPHS 40 TARCUGH 


42 OF THE COMPLAINT, DESICMATED "FIFTH CLAIM", THE 
y DEFEMDANTS ALLZCE, ON INFORMATION AND SELITYZ: 


10, "at with respect to the » laxations o? 
 parsgrsphe 40 through 32 of the plaintiffs’ complaint, this court 
has jurisdiction neither over the eubject metter of the claim, nor 
lovee the persons of any of the def». lsats. 
| FOR A SEVENTH SEPARAT* AFT URIUATIVE DEFENSE AMD WITA 
RYSPICT ” , TRE ALLEGATIONS OF PARACRAPHS 43 THROUGH | 
45 GF THE COMPLAINT, DESIGMATED “SIXTH CLAIM", THE 
| DEYEXDANTS ALLICZ, OW INFORMATION AMD BELIEY: 


11. met with respect to the allegations of 
paragraphs 43 through 45 of the plaintiffs’ complaint, this court 
bes Jurisdiction neither over the subject matter of the claim, nor | 
lover the persone of sny of the defendants. 


FOR AN SLCRTM SEPARATE AFFIRMATIVE DEFENSE, THE 
DEYZMDANT PAUL M, 27OML ALLICYS, ON INFORMATION 
AND ND: 


12. That the defendant Paul H, Pohl is a resident 
of the State of Oragon, aud not a resident of che State of jew 


York or of the Western District o7 Mew York; and the court doas 


not have jurisdiction of the parson of the Jefmdant “mul H. ??on]l. 
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j VHEREPORE, the defendants demand judgaent dismissing | 
the plaintiffs’ complaint, granting the defendants such other and 
farther relief hereir. ce mey be just and proper, together with the 


costs and disbursements of this action. 


Dated: July 27, 1970 i ! 


Atterneys for the Defendents 
i Office sad Post Office Address 
il 930 Walbridge Building | 
Buffalo, Mew York y 202 i 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


——PPTIIILILLEEEREERRRARASAASESS 


GEORGE C. FREY READY-MIXED CONCRETE, INC. 
GEORGE C. FREY BATCHING PLANT, INC. and 

HERBFRT FREY and LOIS MUCK as Co-Executors 
of the ESTATE OF GEORGE C. FREY, Deceased 


Plaintiffs 


Civil Action No. 1970 - 977 


PINE HILL CONCRETE MIX CORP. 
REGENT SAND & GRAVEL, CORP. 
LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL, and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
| Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., a 
dissolved corporation, and 
PFOHL BROTHERS, INC 
Defendants 


4 4 „44 4 6% 4 „ „4 „% „ „6% „ „4 „44 „%% „ „44 „4 4 4 4 4 44 4 
PLEASE TAKE NOTICE that upon the pleadings herein, 
the annexed affidavit of CHARLES J. McDONOUGH of counsel for the 
defendants, sworn to July 28, 1970, and upon all other proceedings 
heretofore had herein, the defendants will wove this court at a 
Term thereof, to be held in the United States Court House in the 
City of Buffalo, New York, on the 17th day of August, 1970, at 
10:00 a. m., or as soon thereafter as counsel can be heard, for 
sn order requiring the plaintiffs to produce and permit the 
defendants to inspect and copy the following documents, all of 


which are `n the possession, custody or control of the plaintiffs, 
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and all of which constitute or contain evidence relevant and 


material to the issues in this action: 


1.) All records of stockholders’ and directors 
meetings of the plaintiffs GEORGE C. FREY READY-MIXED CONCRETE, 
INC. and GEORGE C. FREY BATCHING PLANT, INC. from January 1, 1949 


to the date of said discovery and inspection. 


2.) All deeds, leases, contracts, agreements, 
correspondence, records and documents of every kind of the two 
plaintiff corporations and of George C. Frey, deceased, with 
respect to the agreement dated May 17, 1949, between George C. 
Frey and Pfohl Bréthers, Inc., ag well as all subsequent amendments 
thereto, between January 1, 1949 and up to and including the date | 


of such discovery and inspection. 


3.) All annual and other financial s-atements, 
corporate and personal income tax returns, both Federal and State, 
of the two corporate plaintiffs, and of the late George C. Frey, 
deceased, from January 1, 1949 up to and including the date of 


such discovery and inspection. 


4.) All financial statements, both annual and 
otherwise, and all corporate income tax returns, both Federal and 
State, of any and all corporations owned or controlled by amy or 
all of the plaintiffs, from January 1, 1949 up to and including 


the date of saoid discovery and inspection. 
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5.) All correspondence, bills, invoices, price 
schedules, price lists, records and documents of every kind with 
respect to "purchasing, receiving, storing, producing, mixing, 
batching, soliciting, selling, distributing, delivering and 
installing sand, gravel, aggregates, cement, cement products, 
concrete and/or ready-mixed concrete, as well as materials and 
business generally related thereto" (complaint, paragraph 8) 
engaged in by all of the plaintiffs, including George C. Frey, 
deceased, with any and all of their customers and suppliers, from 
January 1, 1949 up to and including the date of said discovery 


and inspection. 


6.) Any and all other records and documents relevant 
to the plaintiffs’ claim of "damages in the amount of not less 
then $250,000.00" as alleged in the complaint (paragraph 29). 
Dated: July 28, 1970 

MeDONOUGH, BOASBERG, McDONOUGH & BELTZ 


by CHARLES J. McDONOUGH 
CHARLES J. McDONOUGR 
A Member of the Firm 
Attorneys for the Defendants 
Office and Post Office Address 
930 Walbridge Building 
Buffalo, New York 14202 


TO: 


RAICHLE, BANNING, WEISS & HALPERN 
Attorneys for the Plaintiffs 

10 Lafayette Square 

Buffalo, New York 14203 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


4 4 4A A 4A 4 4 4 4 4 T I e EEEE EEEE „„ 


GEORGE c. FREY READY-MIXED CONCRETE, “NC. 
GEORGE C. FREY BATCHING PLANT, INC., und 

HERBERT FREY and LOIS MUCK as Co-Executors 
of the ESTATE OF GEORGE C. FREY, Deceased 


Plaintiffs 
Civil Action No. 1970 - 277 


vs. 


PINE HILL CONCRETE MIX CORP. 
REGENT SAND & GRAVEL, CORP. 
LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL, and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officars, Shareholders, 
Liquidetors and Receivers of the 
assets of PFOHL BROTHERS, INC., a 
dissolved corporation, snd 

PFOHL BROTHERS, INC. 


Defendants 


4 4 4444 UR RR 4% „4% „% „% „% UR 4 „% UR UR eee 4 „„ 4 „„ 666 
COUNTY OF ERIE ) ss: 


CHARLES J. McDONOUGH, being duly sworn, deposes and 
says: 


That he is the attorney for the defendants herein. 


This affidavit is submitted in support of the 
defendants' motion under Rule 34 for an order of discovery and 
inspection of certain documents and records, as set forth in the 


annexed notice of motion. 
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The plaintiffs’ first and chief cause of action, 
alleged in the complaint, is for violation of the Sherman Anti- 
Trust Act and the Clayton Act (15 USCA, $1 et seq.). The 
plaintiffs claim that commencing May 17, 1949, and continuing up 
to the present date, all of the defendants have conspired to 
monopolize and restrain trade and commerce with respect to the 
gravel and ready-mix concrete business in Western New York, and to 
interfere with and destroy the ability of the plaintiffs to compete 


in said business (complaint, paragraph 22 through 28.). 


The plaintiffs claim damages of "not less then 
$250,000.00", and demand treble damages, as weli as punitive 


damages (complaint, paragraph 29). 


The plaintiffs also demand injunctive relief, and a 
declaratory judgment that title to the premises conveyed in 1949 


has revarted to the plaintiffs. 


The defendents' answer denies the material allegations 
of the plainciffs' complaint, and sets up several affirmative 
defenses, including the statute of limitations, and challenging 
the jurisdiction of the court with respect to the person of the 
defendant ul M. Pfohl, and the jurisdiction of the court with 
respect to the subject matter of the second, third, fourth, fifth 


and sixth claims asserted in the complaint. 


} 
| 
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Deponent begs leave to incorporate by reference, in 
this affidavit, the allegations of the complaint and answer, the 
originals of which will be before the court upon argument of this 


motion. 


On information and belief, on or about May 17, 1949, 
and for a valuable consideration, George C. Frey conveyed to Pfohl 
Brothers, Inc. cortain real property in the Town of Lancaster, New 
York, which contained deposits of sand, grit and gravel. Pfohl 
Brothers, Inc., agreed to lease a portion of said premises to 
George C. Frey, including a concrete batching plant, and to sell 
and deliver to Frey sand, grit and gravel for use in Frey's Batching 
Plant. This agreement was to run for 15 years, and contained 
certain termination and renewal options, which are in dispute by 


the parties hereto. 


The complaint alleges that George C. Frey died on 
September 24, 1969. On information and belief, the plaintiffs 
Herbert Frey and Lois Muck are the son and daughter, respectively, 
of George C. Frey, deceased, and are the executors under his Last 


Will and Testamcat. 


On information and belief, both Herbert Frey, Lois 
Muck and their mother, Mrs. George C. Frey, the widow of the 
deceased George C. Froy, are stockholder, directors and officers 
of both the plaintiff corporations, George C. Frey Ready-Mixed 


Concrete, Inc. and George C. Frey Batching Plant, Inc. 
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While the claims of the plaintiffs are in part based 
upon alleged violations of the agreement of May 17, 1949, the 


complaint goes considerably further. 


According to the complaint, all of the parties hereto 
are engaged in either the ready-mixed concrete business, or in the 
business of production, sale and transportation of sand, grit, 
gravel and other components of ready-mixed concrete, in Western 
|New York. 


| The complaint furth alleges that said business if 
ien? competitive” and that all of the plaintiffs and all of the 


(defendants are engaged in interstate commerce. 
| 
| 
| The complaint further alleges a continuing conspiracy, 
on the part of all of the defendants, from May 17, 1949, up to thu 

present time, to monopolize and restrain trade and comwerce in the 


gravel and ready-mixed concrete business, and to injure and destroy 


I 


| 
| 


|the competitive status of the plaintiffs in said business. The 
complaint alleges many actions upon the part of the defendants, from 
1949 to date, in violation of the agreement of May 17, 1949, in 
controlling the price of gravel to the plaintiffs, and in otherwise 
monopolizing and restraining and injuring the plaintiffs and their 


business; all in an attempt to monopolize the business for the 


benefit of the defendants (complaint, paragraph 22 through 28). 


| 
| 
| 
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All of these allegations are denied by the answer 


herein. 


In order to properly prepare for the trial of this 
action, the defendants will require a thorough examination and 
inspection of all of the documents and records set forth in the 


annexed notice of notion. 


On information and belief, all of these documents 
are in the possession and control of the plaintiffs, their officers, 
agents and employees, and all are relevant to the issues in this 


action. 


The defendants on this date are also serving upon 
the attorneys for the plaintiffs, a notice to take the depositions 
of the p. aintiffs through Herbert Frey, Lois Muck, Mrs. George c. 
Frey end such other officers, agents and employees of the plaintiffs 
as have knowledge of the facts; said depositions to be held at 
the offices of McDONOUGH, BOASBERG, McDONOUGH & BELTZ, No. 930 
Walbridge Building, Buffalo, New York commencing on September 2, 


1970, at 10:00 a. m., and continuing thereafter from day to day. 


Deponent therefore prays that an order enter under 
Rule 34, directing a discovery and inspection of the various 
documents and records set forth in the annexed notice of motion, 


prior to and in conjunction with the depositions of the plaintiffs 
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herein; and cranting the defendants such other and further relief 
herein as may be just and proper. 


CHARLES J. McDONOUGH 


———— BM kà— a 


Sworn to before me this 


28th day of July, 1970. 


ROBERT BOASBERG 00 
Notary Public; Erie County, New York 


* BOASBERG 
ROBERT BOA ew ron 


i v 
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Pisiatiffs 
Civil Action No. 1970 - 277 


De fee 

9999069999999 9€999099499999999999*9 

PLEASE TAKE NOTICE thet ,a September 2, 1970 et 
10:00 s. m., st the ee of MeDOMOUGE, BOASEERO, MeDOWOUGR & 
BFLTI, No. 930 Velbridge leu. Buffelo, "ew York, the 
defendants will tshe the deposition of the pleiatiffs, GYORGC* C. 
FREY RYADT-MIXED COMCRETE, INC., GPORCE C. FREY BATCHING PLANT, 
INC., HFRBERT FREY and LOIS MUCK as co-executors of the “state of 
George C. Frey, decossed, the pleintiffe in the sbove ection; 
through Merbort Prey, Lois Muck, Mrs. George C. Frey, and through 
such other officers, egentes end amploreas of the plaiatiff ae heve 


knowledge of the fects. 
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The depositions will be taken upon oral questions, 
pursuent to the Federsl Rules sf Ci il "rocedure, before * notary 


public or n other officer euthorisej by „ to adminieter ceths 


The seid depositions will continus froe day to day 


until completed. 


Dated: July 28, 1970 


MehONOUGM, BOASBERG, MeDONOUGM & BELTZ 


by . CHARLES J. MeTONEXR 1L. 
CMARLES J. MeDOWOUGR 

A Member of the Firm 

Attorneys for the Defendente 

Office sad Post Office Addrese 

930 Valbridge Building 

buffalo, Mew York 14702 


TO: 


RAICHLE, BANNING, WFISS & MALPTRN 
Attorneys for the Pletatiffe 

10 Lefeyette $quere 

Buffslo, Sew York 14263 
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and Inspection, September 15, 1970. 
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 
et al. 


Civ- 1970-277 
PINE HILL CONCRETE MIX CORP., et al. 


SIR: Take notice of an ORDER, of which the within is a 
copy, duly granted in the within entitled action on the 15th 
day of September 1970 , and entered in the Office of the Clerk 
of the United Statos District Court, Western District of New 


York, op tke 15th day of September, 1970, 


Dated: Buffalo, New York 
Sept. 15, 1970. 


JOHN K. ADAMS 
NSKXAXBXETXEUEEI, Clerk 
U.S. District Court 
U.S. Courthouse 
Buf*alo, New York 14202 


To Raichle, Banning, Weiss à Halpern 
Attorney for Plaintiff 


EEE 
Attorney for Defendant 


FEDERAL *&JLES OF CIVI. PROCEDURE 7(d) 
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and Inspection, September 15, 1970. 


At a Special Term of che United States 
District Court, Western District of 
New York held in the United States 
Court House in the City of Buffalo, 
New York, on the 4th day of September 
1970 


PRESENT: HON. JOHN T, CURTIN 
United States District Judge 


UNTTED STATES DISTRICT COURT: WESTERN DISTRICT OF NEW YORK. 


p Me 
| 


GEORGE C. FREY READY-MIXED CONCRETE, INC. 
GEORGE C. FREY MATCHING PLANT, INC. and : 
HERBERT FREY and LOIS MUCK as co-executors | 
| of the Estate of GEORGE C. FREY, Deceased 


Plaintiffs CIVIL ACTION No. 1970-277 | 


cORP., LUIWIG F. KAHLE, JOSEPH PROHL, PAUL M. i 
PFOHL, and FIDELIS H, PFOHL, individually and as | 
the controlling end surviving directors, officers, 
shareholders, liquidators and receiv.rs of the | 
assots of PFOEL BROTHERS, INC., a dissolved cor- 
poration, and PFOHL BROTHERS, INC. | 


| 
a EA 
| 


Defendants 


I 
| 
ll 
| The defendanis heving moved for an order, requiring the 
| plaintiff? to produce and pexrwit the defendants to inspect and 
| 
| copy certain documentc, 51i of which are in the possession, 

;"5*y or control of the plaintiffs, and all of which constitute 


| or conta ir evidence relevant and msteriel to the issues in this 


, action; and the said motion having duly come on to be heard; 


ij and the court having read and filed the pleadings herein, 
! the notice of motion, dated July 28, 1970; the supporting 


affidavit of CHARLES J. McDONOUGH, attorney for the moving defendants 
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and Inspection, September 15, 1970. 


; sworn to July 28, 1970; all submitted in support of saíd motion; 
, and the court having heard CHARLES J, McDONOUGH, attorney for the 
| moving defendants, in support and said motion and no one appear ing 


il 
i 
in opposition thereto; 


I 
| 
| 
NOW, on motion of McDONOUGH BOASBERG McDONOUGH & BELTZ, | 


attorneys for the defendants, it is hereby 


> 


| ORDERED, that the plaintiffs produce and permit the 
| defendants and tneir attorneys to inrpect end copy the following 
documents, said discovery and inspection to be held at No. 930 


Walbridge Building, Buffalo, New York, on such date or dates 


|as shall be mutually convenient to the attorneys for the parties 
| 


| hereto: 


| 1) All records of stockholders' and directors 


f 


| meetings of the plaintiffs GEORGE C. FREY READY-MIXED CONCRETE 


INC. and GEORGE C. FREY BATCHING PLANT, INC. from January 1, 1949 
to the dete of said discovery and inspection. 


2) All deeds, leases, contracts, agreements, 


‘correspondence, records and documents of every kind of the two 


| 
| ptatnesse corporations enc of George C. Frey, deceased, with 
l | 
espe to the agreemeut dated May 17, 1949, between George C. | 


rrey and Pfohl Brothers, Inc., as well as all subsequent amendments 
thereto, between January 1, 1949 and up to and including the date 


lor such discovery and inspection. 
[ 
il 
j 3) All annual and other financial statements, 
corporate and personal income tax returns, both federal and state, 
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of the two corporate plaintiffs, and of the late George C. Frey, 
deceased, from January 1, 1949 up to and including the date of 
such discovery and inspection. 

4) All financial statements, both annual and | 
otherwise, and all corporate income tax returns, both federal * 
state, of any and all corporations owned or controlled by any or 
all of the plaintiffs, from January 1, 1949 up to and including 
the date of said discovery and inspection. 

5) All correspondence, bills, invoices, price 
schedules, price lists, records and documents of every kind with 
respect to "purchasing, receiving, storing, producing, mixing, 
batching, soliciting, selling, distributing, delivering and 
installing sand, gravel, aggregates, cement, cement products, 
concrete and/or ready-mixed concrete, as well as materials and 
business generaily related thereto" (Complaint, Paragraph 8) 
engaged in by al: of the plaintiffs, including George C. Frey, 
deceased, with any and all of their custome s and suppliers, from 
January 1, 1949 up to and including the date of said díscovery 
and inspection. 

6) Any and all other records and documents relevant 


to the plaintiffs' claim of "damages 1 the amount of not less 


than $250,000.00" as alleged in the complaint (Paragraph 29). 


ol 
2 0 Eram IGA ar 
U TATES L 3 N 


| 
Dated: September /g, 1970 | 
| 
| 
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UNITED STATES DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK 


e 


AGE C. FREY READY-MIXED CONCRETE, IN 
RGE C. FREY BATCHING PLANT, INC.; and i 
ERT FREY and LOIS MUCK as Co-Executors 


| 
Plaintiffs, ! 

Civil Action ! 

No. 1970-277 i 

vs. i 
i 

| 

$ 


PINE HILL CONCRETE MIX CORP.; 


REGENT SAND & GRAVEL CORP.; PLAINTIFFS' FIRST 
LUDWIG F. KAHLE, JOSEPH PFOEL, INTERROGATORIES 
PAUL M. PFOHL, and FIDELIS E. TO DEFENDANTS. 


i 

} 

{ 

| 

I 

| 

| 

f 

| PFOEL, individually zna as the 
controlling and sarviving 
Directors, Officers, Shareholders, 
liquidators and receivers of the 

| assets of PFOHL BROTHERS, INC., a 

! dissolved corporation; and 

| PFOHL BROTHERS, INC., 


Defendants. 


MM — M ái HH ——— — 


INSTRUCTIONS FOR INTERROGATORIES TO DEFENDANTS 
Plaintiffs hereby separately propound to each defendan 
herein, and each defendant herein is required to separately in 


a separate sct of answers, each of the following Interrogatories 


within fifteen days: 


Tne following instructions shall be deemed to be 
applicable to and incorporated in each interrogatory to each 
defendant: 
| A. In each case, set forth the know- 
| 


| ledge, information, documents or evidence 


—— gu tts a a a — t Er m t rt gn e ä en To 


in the possession or control of said 
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dafendant Jes afficare i Par Area 
Ger: nt, or its orricers, airectors, 
stocxnolders, controiiers, airiiiates, 


predecessors, 


firms or entities, directly or in- 


directly, under its direction or control. 


" 


B. The terms "you", "defendant (s)“ 
or "plaintiff(s)" includes each defencant 
or plaintiff, and any of its officers, 
directors, predecessors, stockholders, 
controllers, affiliates, employees, agents 
or representatives, or other persons, firms 
or entities, directly or indirectly, under 


its direction or control. 


C. I% each case where referring to any 
utterance, time, occasions, meeting, Ajree- 
ment, control, understanding, statement,. con- 
versation or other event, set forth: (1) the 
place, time and date when and where tle same 
occurred, and the persons present; (2) a 


copy thereof if written; or (3) if oral, 


substance thereof and the persons making 


the same or partici 


^ 
« 


pating therein. 


| 
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sr vou? "wor aul ne A 
covers, ana your answer snoulia inc.uce, 


«vent, occasion, conversation, ircuuüstance, 


0 


change of circumstance, matter, communication, 


meeting, agreement, understa‘.ding, act or 


[m 


statement during the period, January l, 1947 


to date. 


INTERROGATORIES 2ROPOUNDED BY PLA ..\TIFFS 
TO EACH DEFENDANT AND TO BE ANSWERED 
SEPARATELY BY EACH DEFFNDANT. 


A. Your business, assumed or corpo-ate 
name, or identity; your address; your officers 
and/or places of business; and the location of 


your principal office and place of business. 


B. ‘iae date of the formation or 
incorporation of your business, corporation 


or entity. 


Agreement or Certificate of Incorporation, 


including aay amendments to date. 


i 
w 
I 
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The names of partnerships, 
firms, corporations or entities which 
own any stock, equity, shares, debt, rights, 

collateral security, securities, secured inte- 


rests, options, rights or other interests of a 


financial, legal record or equitable nature in i 


ration or organization owned or controlled by 


| 

| 

$ 

| your Company or in any company, entity, corpo- 
| 

| you. 


2. Set forth the extent, nature and dates of any ana 
all businesses, ventures, partnerships, contracts, agreements, 
affiliations or other relationships, of, by, between, with or 


concerning: 


A. Any one or more of defendants with j 


any cne or more of any other defendants. 


B. Any one or more of defendants with 


any one more of plaintiffs. 


li C. Any one or more of the defendants 
| 2 a A " 
| with any other one or more third persons, i 


li firms, corporations or entities, with 


— umm—m—m——A————————MUUMNMAMU AAA 
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concrete, asphalt or construction materials, 
or the sale, provision, installation, lease, 
discounting, wholesaling, supply, use or 
other provision for or dealing therein or 
thereof (other than ordinary day-to-day sales 


in the normal course of business). 


D. Any one or more of the defendants 
with any person, firm or corporation with 
respect to: the digging, purchasing, 
obtaining, supplying, furnishing, securing, 
mining, sorting, classifying, warehousinc, 
reserving, locating, selling, leasing, 
using, or otherwise relating to sources of 
your supplies, production, reserving or 
warehousing of sand, grit or gravel used 


or useful for ready-mixed concrete. 


E. Any defendant or any other person, 
fira or corporation, including but not 
limited to any of plaintiffs, who at any 
time received, was entitled to receive, 
requested, cbtained, was granted, nad an 


agreement granting, or otherwise received 
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the benefit of, any discount, price recuction, 
quar il ount, zł ate, creait * y Nas 

ii C x inar course Ii 81 re irn 
consicerations or otner dener wit I ect 
to sand, grit or gravel. 

^. With respect to any sale, tran 

y, use, installation, provision or other similar 
relating to sand, grit o ravel state: 


have you ever utilize 


£u 


pupbiisnea 


or conformed to any formula to de 
or consideration therefor? If so, set 


forth a copy thereof. 


B. Have you ever utilized, published or 
conformed to any price lists, price tables, i 
price structures, price memos OI other pricing } 


device or document setting tne price thereof? 
If so, set forth a copy of any such listing $ 


or document. i 


C. Do you have in your possession any 


y 


knowledge, formula, lists or other 


memoranda, 


Ianna wn 24119 21 «4 n sn an eee d * 
evidence of prevailing pit prices there rox 
from any quarry, pit, or supplier thereo:, 
including yourself and any of the otner ae- i 
T 4 4- — 1 | 
renaant 11 SO, Set forth copaics therco} | 
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if in writing, or if not written, the 


substance of such xnowleage or Vi 


i whether based on quantity, quality, graude 


destination, or other factor or consideration 


If so, identify the same and set forth copies 
| thereof if written, or if not written, the 

| 

| substan-- thereof, the periods involved, 

| | 
| à : 

customers who received the same or benefited 
cherefrom, and in each case the extent of 
said discount or benefit together with the 


periods, items and quantities involved. 


f . E. Have you ever bid on, proposed, 

} offered, or otherwise attempted to sell or 

| 

l supply sand, grit or gravel to any customer, 
contractor, user or other person, firm or 
corporation, or pursuant to any public or 
private bid therefor, at any price other 

l than your published formula or list price 

| identified in your answers to Interrogatory 


3A and 3B? If so, for each occasion or i 


set forth the proposed customer 
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ana 1G, e .socation, tne qu city, tne 
quaiity, wie grade, tne item, rice ana 
m +h "(m ++ m nu 47 

other conditions invoived,. 


4. Do you sell, supply, install, provide, offer 


© 


y 
L 


otherwise merchandise grit, sand or gravel on a delivered price, 


surcharge or delivered or non-delivered basis? If so: 


A. State whether your formula or list 
P 
price referred to in Interrogatory 3A and 3B 


relate to a delivered or F.O.B. price therefor. 


B. Have you ever deviated from said 
delivered or F.O.B. basis for any customer 
or with respect *- any sale, supply, offer, 
attempt to sell, prov.sion, installation or 
other merchandising of sand, grit or gravel? 
If so, state for each customer and occasion 
the cate, quantity, quality, grade, item and 


amount involved. 


C. State the criteria, reasons and 
considerations which modified, justified 
or required any such deviation with respect 
to delivery from said formula or list price 


for each specific deviation. 


F.0.B. price, transportation allowance, transportation charge 


or 


— a 


Un 
- 
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we mave any ^ cuc Ge.enacantsS ever i 
i A n a L2Vereouü 24 
Iz ; sate t period invoivea, tne 
quantity, quality, grace, item ana anouncs 


each period or occasion 


enecify wheth here was avy . r 
specify wüether there was any agzeenecae, 


making provision therefor. If so, set 
LU 
i i 
forth a copy thereof if written or the 
? 
! 1 
| | 
substance thereof if oral; as well as “ne 
$ 
| period during which the same was in eiiect | 
t | 
i or carried out. j 
' 1 
| 
E 11 E - — — 3 < * c mac 
5. Have you ever given, granted, offerec, mace, | 
| 
|, transmitted, paid or furnished, or have you so.iciteca, sought, 
1 
‘ 
2 * 4 A awe io Li te 2 € w^ 4 - „* 4 i 
received, obtained or benefite from, any discount, quantity i 
i ' 
f 
l 
! discount, job discount, contract discount, rebate, refunā, | 
f 
| i 
credit (other than in the ordinary course of busiaess) reimburse- | 
Í 
ment or other similar benefit, directly or indirectly, from, in 
or with respect to the sale, supply, furnishing, provision, 
i 
installation, use of sand, grit or gravel “rom, to OF Wath any 
| other person, firm or including but not iimitea to, 
mu n4 +> + ^4 — ? r4 + ra 
any oz t parties neren! 42 SO, Starte: 
. 
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+ 


T Each occasion and customer 
ne . ruant it ~ 14+ ^ 
AMC LG cene quantity, quality» race, 
t x + sy “iar 1 very Y 
ave P Bit OAS he) or Meo es label, er ai. 
other economic or other factor invoivec. 


In each case, state whether the 


same was pursuant to any publishec or 


promulgated formula, price list or price 


structure. If so, set forth a copy there- 


of if written or the substance thereof i 


oral. 


C. 


th 


ite whether any of the same were 


ever offered to any of the plaintiffs. 


we 


State whether to your knowledge 


any other persons, firms or corporations 


have engaged in similar practices or 


policies. If sc. state their identity, as 


well as 
actions 
in your 


therecf 


n 


quantit 


credits 


+ 


the dates, periods, items and trans- 
involved, including any copy thereof 
possession if written or the substance 


if oral. 


Have you ever offered or granted to 


he plaintiffs any of said discounts, 


y discounts, rebates, reductions, 


, 


etc. which you have offered or 


tax returns 


- 
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— 9" 3 W "n — 4 rs 

granted to any other person, firm or 

rr "24 25 T 4 —T———— " 

corporation. li SO, State tor eac 

occasion the time and piace Wen ana 
i , 


where the same occurred, the persons 
present and representing the plaintiffs 
and defendants involved, and the substance 
of any communication if oral or a copy 


thereof if written. 


P. State whether any of the defendants 
has had any ntercompany credits, charges or 
reductions, adjustmen's, modifications, 
additions, or any bookkeeping adjustments 
with respect to any sales or purchases of 
sand, grit and gravel to or from any of the 
other defendants. If so, for any occasion, 
identify the defendants involved and the 
deta:ls of the sale znd purchase as well as 


of the adjustment or bookkeeping ^hange. 


6. Do any of the defendants file consoiidated income 


with any of the other defendants? If so, state: 


A. The companies and peiiods involved, 


B. Whether any company selling, supplying, 
purchasing or acquiring sand, grit or gravel from 


any other defendant has either sustaincd a loss 


Ld 


agreement, 
defendants 


furnishing, 
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thereon or earned less than the percentage 
of profit which it earned with respect to 
sales to any customer other than said 
defendant. If so, identify the companies, 


sales, periods and adjustments involved. 


7. Have any of the plaintiffs ever entered into any 


| 
| 
| 


| 


arrangement, contract or understanding with any of the 


relating to the sale, supply, provision, purchase, 


etc. of sand, grit or gravel? If so, state: 


A. The date of and parties to each such 
agreement, arrangement, contract or understand- 
ing If written, set forth a copy thereof. 

If oral, the substance thereof, including the 
time and place, when and where made, and the 
persons present and representing the respective 


parties. 


B. fee any of said agreements, arrange- 
ments, co tracts or understandings ever been 
modified, amended, supplemented or terminated? 
If so, set forth a copy thereof if written; if 
ral the substance thereof, including the time 

nd piace, when and where made, and the persons 


present and representing the respective parties. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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C. Have any of the defendants ever 
failed to perform, carry out or comply with 
the terms of any of said contracts, arrange- 
ments, understandings or agreements, or any 
of said supplements, modifications or amendnents 
thereto? If so, for each case state the dates 
and reasons therefor, the manner in which the 
same was communicated to any of the plaintiffs, 
including a copy thereof if written, or the 
substance thereof if oral, including the time 
and place, when and where communicated and the 
persons present and representing the respective 


parties. 


D. Have any of said agreements, arrange- 
ments,contracts or understandings, or any of 
said supplements, modifications or amendments 
thereto ever been terminated, rescinded, 
breached, expired, without ef ect, suspended, 
by reason of any alleged or purported conduct, 
act or omission on the part of any of the 
plaintiffs? If so, specify for each said 
agreement, arrangement, contract or under -- 
standing, and any said supplement, modification 
or amendment thereto, the time and place, when 


and where the same occurred, the nature thereof, 
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ll when you have first had notice thereof, 

and when and in what manner notice thereof 

or of your reaction thereto was first | 
conveyed to any o^ the pleintiffs including 


a copy thereof if written, or the substance 


piace, when and where the same was communicated, 


and the persons present and representing the 


| 
I| 
| 
i 
| 
| thereof if oral, including the time and 
t 
| 
| 
| respective parties. 


E. Specify which agreements, contracts, 
understandings or arrangements between any of 


the plaintiffs and any of the defendants, and 


which amendments, modifications or supplements 
thereof or thereto, you now recognize as being 
in full or partial fore: and effect and which 
thereof each defendant considers to be of no 
further or partial or limited force and effect. 
Specify for each thereof, the date that said 
recognition commenced and was modified or 
| 


| terminated; the reasons therefor; the means 

| of notification thereof, if any, to any of the 
| 
l 


plaintiffs including a copy thereof if written, 


— 


time and place, when and where made, and the 
names of the persons participating and repre- 


nting t respective parties. 


| or the substance thereof if oral including the 
| 
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F. Have you ever claimed, or do you 
now claim that plaintiffs, or any of them, 
have been or have caused a default, breach, 
termination, cancellation, or other imilar 
cessation of effectiveness or requirement 
for further performance on your part of any 
said agreement, arrangement, contract, 
understanding, or any modification, amendment 
c supplement thereto? If so, for each there- 
of state the exact nature of any such claim, 
act, conduct or omission, the name of the 
defendant(s) and plaintiff(s) involved, the 
time and place, when and where the same 
occurred or failed to occur, whether you 
gave any notice that plaintiff(s) tender 
said performance, cure said omission, or 
cease said conduct, and/or the conseqvences 
of failing so to do. If so, please set forth 
a copy thereof if in writing, or the substance 
thereof if oral, together with the time and 
place, when and where made, and the persons 
participating and/or representing the 


respective parties. 


" S8 
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a ^^ san? @ eerst A mndteretandgdinges 
agreements, contracts or uncerstanaings, Or 


any modifications, suppiements or amenaments 


thereto you consider will become effective 


i 


| 


or applicable upon the payment to you oi 
any sum, account, bill or item alleged to i 
f 
be due and owing, or the performance of any i 
} 
I 
act or acts, the performance of which is | 
ali-qed co be required. For each thereof, | 
set forth the nature of said bill, account i 
| | 
| or act, the date, amount or nature thereof, | 
i 
| 
| 
j 


as well as the consideration therefor. 


8. Did you ever sell, assign, deed, mortgage, convey, 
i 
| aispose of or transfer to any other plaintiff or any other person, 
a is 
| firm or corporation any part of your right, title or interest in | 
| and to any lease, agreement, deed, instrument, understanding or | 
| 
arrangement, or any supplement, modification or amendment thereto, 


| with any cf the plaintiffs, including but not limited to, a deed, 


| and a Lease and Agreement, dated May 17, 1949 between plaintiff 


| 
| 
| 
| 
; EE | 
i| George C. Frey, and defendant Pfohl Bros. Inc., an Agreement | 
Í 

dated November 4, 1950 between the defendants Pfohl and 3 
| George Frey Batching Plant, Inc., or any extension, amendment, | 


supplement or modification thereof or thereto, or of any property 


i 

$ 

| or premises conveyed thereby? If so, state: | 

| 

| | 
! 
i 


i 
i 
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A. The name of the person, firm or 
corporation involved, the nature of tne 
interest assigned, transferred, deeded, 
etc., the consideration therefor, the date 
of payment and receipt of said consideration, 
the date of execution of any .nstrument, the 
date of acknowledgement of any such instrument, 
the date of recording any such instrument, the 
nature of your affiliation or association with 
said assignee or grantee, etc., è ? the purpose 


thereof. 


B. If any thereof i. represented or 
evidenced by a vritten instrument, please 
annex a copy thereof. If not written, set 
forth the substance therecf, including the 
date and place, when and where made, and the 
persons participating and representing the 


parties involved. 


C. If any thereof is represented by 
a written instrument, please state if you 
will agree to submit said original document 
for expert examination as to the age thereof 
and the writing thereof. If you are not 
agreeable. to do so, please state your 


reasons therefor. 


mx-—--—--—————————————————————————À— — GA D E 
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Is any of said sales, assignments, 


conveyances, mortgages or grants subject to 
per rmance by the assignee or grantee, etc 
of the obligations provided therein, and the 


performance of the rights, duties and 
obligations owed to any of the pleintiffs? 
If so, set forth a copy of any writte: 
instrument evidencing the same, or if oral, 
set forth the substance thereof, the time 
and place, when and where made, and the 


persons present or participating and 


representing the parties involved. 


E. Wnat, if any, had the primary 
responsibility and which, if any, had a 
secondary responsibility, for supplying 
any of the plaintiffs with sand, grit or 
gravel as provided in the Lease and 
Agreement dated May 17, 1949 between 
plaintiff George C. Frey, and defendant 
Pfohl Bros., Inc., as extended, supplemented, 
modified or amended, at prevailing pit 
prices to be "adjusted and fixed on 
separate written schedule by mutual 


agreement once each year as of April i99 


less 20%, plus 2% discount if paid before 
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the 10th of month,” and delivered to 
plaintiffs' Batcher Plant during the 
period: 


l. May 17, 1949 to July 31, 1957; 
2. May 17, 1949 to May 17, 1964; 
3. August 1, 1957 to May 17, 1964; 


4. August 1l, 1957 to date; 


5. May 17, 1964 to date; 
6. August 1, 1957 to December 31, 1968; 
| 


7. May 17, 1964 to December 31, 1968; 
8. Calendar Year 1968; and 


9. Calendar Year 1969. 


F. Is there now or has there ever been 
hold-harmless indemnity, insurance, guarantee, 
or other agreement, understanding or arrange- 
ment between and any other defendants or any 
other person, firm or corporation relating to 
the performance, or lack of performance, of 
any obligations to plaintiffs under said Deed, 
said Lease and Agreement, and said other 
agreements, understandings, arrangements and 
contracts, as extended, amended, supplemented 
or modified, or with respect to any claim 
asserted by any plaintiff herein, or at any 


time or place with respect thereto? If so, 


—— — — MÀ 


— ͤͤä————— 


i installation, 


pee state: 
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forth copies thereof if written, or 
the substance thereof if oral, includirg 
time and place, when and where made 
and the persons present or participating 


on behalf of the respective parties. 


he 


9. With respect to each business conducted by 


you in which ther? was involved the sale, supply, provision, 


offering, quoting or otherwise merchandising of 


A. The territory or area served by you. 


B. The names and addresses of each 
competitor with respect thereto, and the 


territory served by said competitor. 


C. The nature of any affiliation or 
reiationship between you and said competitor. 
If contained in any written instrument, cor- 
respondence or document, set forth copies 
thereof or if oral, set forth the substance 
thereof, including the time and place, when 
and where made, and the persons present and 


participating on behalf of the respective 


parties. 
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| D. For each year, the names of your 
T 10 largest customers therefor, including 
i the volume and price by item, as well as 
the total volume and price, and the place 


of delivery thereof, and what, if any, 


discounts or reductions were granted. 


| E. Your source of supply of said 


| 
| 
commodity, including the place, or places, 
| of digging, processing, washing, classifying, 
i or loading thereof. 
| 10 A thru E. Interrogatory 9A thru E is repeated 
D 


with respect to sand or grit rather than gravel. 


11 A thru E. Interrogatory 9A thru E is repeated 
for readv-mix concrete (using gravel as an aggregate) rather than 


for gravel. 


12. Have you individually, or with any of the 
defenàants, or any other person, firm or corporation, granted 
| any consideration, discount, allowance, rebate, or other 
| consideration, or benefit, of any nature, directly or indirectly, 
! or made any sale, agreement, contract, ox supply of sand, grit, 
: gravel, ready-mix concrete, or other commodity, basez or 
conditioned upon any purchase, or use of any other business, 


| 

{ 
i commodity or service, sold or offered by you, or any of the 
l 

I 

| 

| 


nstituent 
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fendants, including but not limited to, gravel ana 
concrete, ready-mix concrete with gravel as a 
or aggregate, sand or grit and gravel, ready-mix 
concrete containing sand or j and/or gravel as an aggregate, 


A. Set forth each occasion, 
includirg the parties involved, the 


nature thereof, and the amounts involved. 


B. Set forth copies of any price 
list, price structures, formula, cor- 
respondence or other documents setting 
forth a combined price, or any such 
benefit, for the purchase of any one or 
more of said goods, commodities or 
services, together with any other of 
such good-, commodities or services, 
including but not limited to ready-mix 
concrete, together with gravel as an 
aggregate, ready-mix concrete with sand 


or grit and gravel as an aggregate. 


C. State whether you have charged 
any price differential for ready-mix 
concrete containing gravel rather than 


crushed stone as an aggrevate, or for 


— s 
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dated February 


ready-mix concrete containing sand or grit 
produced from gravel as Gistinguisheu from 
that produced from crushed stone as an 


aggregate. 


13. With respect to the claimed price increase 


6, 1968 to be effective April 1, 1968, state: 


A. Was there any mutual agreement 
with respect thereto If so, set forth a 
copy of said agreement if written, or the 
substance thereof if oral, including the 
time and place, when and where made, and 
the persons present and participating on 


behalf of the respective parties. 


B. What was the prevailing pit price 
for each item comprehended thereby on said 
date? In this regard, identify each source 
of supply, location and pit price claimed 
to be in effect and prevailing and annex 
copies of any price lists, price structures, 


or price notices. 


C. Did you give notice to any of 


plaintiffs at least 60 days prior to April 
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l, 1968 of any such price increase? 
If so, set forth a copy thereof if 


in writing, including e date, p.ace 


and method, when, where and bow given 


or transmitted. 


a: | D. The period February 6, 1968 
to date, have you charged any price to 


any other person, firm or corporation, 


equal to or lower than prices set forth 
in said notice of February 6, 1968, 
giving full allowance to any discounts, 
rebates, quantity discounts, credits, 
reimbursements, adjustments, Lenefits, 
tie-ins or other benefits or things of 
value, wheter tangible or intangible, 
or direct or indirect? If so, set rorth 
the name of each s id customer, the dates 
and nature of said purchases, including 
the amounts and quantities involved, and 


the reasons therefor. 


12. Do you have, or claim to have, or do you, or 
will you rely upon any statement or admission by, or on behalf 
of any o^ the plaintiffs herein, or any letter, document, 


instrument, oral or written expression or statement, from, or 


X um 
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by them? If so, set forth a copy of each thereof ii in writing, | 
or the substance thereof if oral, including the time and place, 
when and where made, and the persons present and participating 
E 


therein or thereat. 


13. State if you rely on any facts, conduct, acts, 
omissions, statements, instruments, or other acts or omissions 
of, of any of the plaintiffs, or any one believed to be acting 
on their behalf, as any execuse, cancellation, waiver, null fi- 
cation, delay, suspension, or other justification for your 
failure to carry out or perform any of the terms or conditions 
of any lease, agreement, deed, contract, arrangement or under- 
standing between you and any of the plaintiffs. If so, set 
forth a copy th-reof if in writing, or if not, the nature there- 
of, including the time and place, when and where the same 
occurred, and the persons present and participating the in. 


Date: Buffalo, New York 
rember 23, 1979. 


RAICHLE, BANNING, WEISS & HALPERN 


By 


Arnold Weiss 
A Member of the Firm 
Attorneys for Plaintiffs 
10 Lafayette Square 
Buffalo, New York 14203 


`L 


68 
Plaintiffs’ Notice of Depositions. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC.; 
GEORGE C. FREY BATCHING PLANT, INC.; and 

HERBERT FREY and LOIS MUCK as Co-Executors 
of the ESTATE OF GEORGE C. FREY, Deceased, 


Plaintiffs, 


Civil Action 
No. 1970-277 
vs. 


PINE HILL CONCRETE MIX CORP.; PLAINTIFFS' NOTICE 
REGENT SAND & GRAVEL CORP.; OF 

LUDWIG F. KAHLE, JOSEPH PFOR” TAKING DEPOSITIONS 
PAUL M. PFOHL, and FIDELIS h. 

PFOHL, individually and as the 

controlling and surviving 

Directors, Officers, Shareholders, 

liquidators and receivers of the 

assets of PFOHL BROTHERS, INC., a 

dissolved corporation; and 

PFOHL BROTHERS, INC., 


Defendants. 


PLEASE TAKE NOTICE that each of the plaintiffs will 
take the depositions of each of the individual de endants, viz.: 
Ludwig F. Kahle, Joseph Pfohl, Paul M. Pfohl, and Fidelis H. 
Pfohl, as well as the depositions of each of the corporate 
defendants by Ludwig F. Kahle, presiderft and treasurer, Carl 
E. Kahle, vice president, and Curt G. Kahle, secretary, and of 
each of its other officers, directors, employees, agents and/or 
representatives as have knowledge of the facts herein, before a 
Notary Public authorized to administer oaths, at the office of 


the undersigned, commencing at 10:00 A.M. on Tuesday, December 


and cross-examine. | 
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29, 1970, or immediately following the conclusion of defendants‘ 
depositions of plaintiffs scheduled to commence December l6, 1970 


| at 10:00 A.M., whichever is earlier. You are invited to attend 


PLEASE TAKE jRTHER NOTICE that each of the defendants 


is requested to produce at the taking of said depositions, the 


following books, papers and documents: 


l. All corporate minute books, minutes 
and records of stockholders' and directors' 
meetings of the defendant corporations, or 
any affiliates thereof from January 1l, 1949 
to date. 


2. All deeds, leases, contracts, agree- 
ments, correspondence, records and documents 
of every kind of the individual or corporate 
defendants, by, from, to, with, concerning 
each of the defendants and/or plaintiffs,or 
their agents, officers, representatives or 
affiliates, or any combinatioa thereof, with 
respect to any of the facts or matters in- 
volved herein, including but not limited to 
the negotiation, execution, performance and/or 
breach of any agreement dated May 17, 1949, 
between George C. Frey and Pfohl Brothers, Inc., 
as well as all subsequent amendments, extensions, 
modifications or changes thereto from January 1. 
1949, to date. 


—— ——VV᷑ — ——————— TT 


3. All annual and other financial 
statements, corporate and personal income tax 
returns, both federal and state, of the individual 
and corporate defendants, and of the late George 
C. Prey, deceased, from January 1, 1949 to date. 


4. All financial statements, both annual | 
ana otherwise, and all corporate income tax 
returns, both federal and state, of any and 
all corporations owned or controlled by, or 
affiliated with any or all of the defendants 
from January 1, 1949 to date. 
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ji 5. All correspondence, bills, invoices, 
| price schedules, price lists, records and 

| documents of every kind with respect to 

| "purchasing, receiving, storing, producing, 

| mixing, batching, soliciting, selling, 

i distributing, delivering and installing 

sand, gravel, aggregates, cement, cement 
products, concrete and/or ready-mixed con- 
crete, as well as materials and business 

| generally related thereto" engaged in, by, 

" any or all of the plaintiffs and/or defendants 
| with each other and/or any and all of their 
customers and suppliers, from January 1, 1949 
! to date. 


li 6. Copies of all agreements, contracts, 
correspondence, communications or memoranda 

| by, to, concerning or between the parties, 
and their affiliates, and their respective 
officers, directors, employees, agents and/or 
| representatives. 


7. All books, papers, records and 
documents called for by plaintiffs' inter- 
rogatories to defendant dated November 23, 
1970. 


8. All other books, papers, records and 
| documents having any relevance to, or bearing 
| on the facts, matters and issues herein. 


Dated: Buffalo, New York 
December 9, 1970. 


RAICHLE, BANNING, WEISS & HALPERN 
\ 1 171 

By AJ AAA 79 [ C ^ 

| Arnold Weiss 

| A Member of the Firm 

i Attorneys for Plaintiffs 

| : 10 Lafayette Square 

| Buffalo, New York 14203 


McDonough, Boasberg, McDonough & Beltz 
930 Walbridge Building 

Buffalo, New York 14202 

Attorneys for Defendants 


| 
| TO: Charles J. McDonough, Esq. 
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UNITED STATES DISTRICT COURT | 
WESTERN DISTRICT OF NEW YORK | 


—— ——— 


GEORGE C. FREY READY-MIXED CONCRETE, INC. 
GEORGE C. FREY BATCHING PLANT, INC., and 
HERBERT FREY and LOIS MUCK as co-executors 
of the Estate of GEORGE C. FREY, deceased 


Plaintiffs 


-UyB8- 
CIVIL No. 1970-277 


PINE HILL CONCRETE MIX CORP, 

REGENT SAND & GRAVEL CORP. 

LUDWIG F. KAHLE, JOSEPH PFOHL, 

PAUL M. PFOHL and FIDELIS H. PFOHL, 
individually and as the controlling 

and surviving Directors, Officers, Share- 
holders, Liquidators and Receivers of the 
assets cf PFOHL BROTHERS, INC,, a 
dissolved corporation, and 

PFOHL BROTHERS, INC. 


Defendants 


| 
| 
The defendants make the following cbjections to | 
the interrogatories served herein by the plaintiff on | 


December 10, 1970; 


i. The defendants object to the plaintiffs‘ 
"Instructions" (p. 1-3). There is no statutory authority for | 
any such "Instructions" either in Federal Rule 33 or elsewhere | 
in the Federal Rules with respect to the depositions and 
discovery (Fed. Rules 26-37). 

Inasmuch as the "Instructions" are 
"deemed to be applicable to and incorporated ín each 


interrogatory to each defendant" (p. 1), the defendaats 


cannot properly asswer any of the plaintiífs' interrogatories 
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until the court has passed on this objection. 


2. However, in order to expedite the discovery 
procedures herein, the defendants also make the following 


specific objections to the following interrogatoríes: 


Objection to Interrogatory No. l(c) (7. 3)? l 


| 
The plaintiffs are not entitled to these records in 


answer to interrogatories. The proper procedure would appear 
to be a motion for discovery and inspection of relevant and 


material documents under Federal Rule 34. 


Objection to Interrogatory No. 2 4): 


The defendants object to Interrogatory No. 2 in its 
entirety. The preparatio» and production of the information, 
documents and records therein demanded would be oppressive 
and unduly burdensome upon the defendants. The proper pro- 
cedure would appear to be a motion for discovery and inspectio! 
under Rule 34, at which time the defendants will produce all 
relevant and material «ecords and documents, and will give the 
plaint: s a "reasonable opportunity to examine, audit or 
inspect such records and to make copies, compilations, 


abstracts or summaries. (Federal Rule 33(c) ). 
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Objection to Interrogatory No. 3 (p. 6). 


The defendants object to Interrogatory No. 3 in its 
entirety. The preparation and production of the information, 
documents and records therein demanded would be oppressive 
and unduly burdensome upon the defendants. The proper pro- 
cedure would appear to be a motion for discovery and inspection 
under Rule 34, at which time the defendants will produce all 
relevant and material records and documents, and will give the 
plaintiffs a “reasonable opportunity to examine, audit or 
inspect such records and to make copies, compilations, 


abstracts or summaries. (Federal Rule 33(c) ). 


| 
| 
| 
| 
| 


(c) 
Objection to Interrogatory No. 4(B & (E ur 


| 


The defendants will answer the direct questions 


contained in Interrogatory No. 4, if the "Instructions" (p.1) | 
| 
are eliminated. However, with respect to the detailed | 

demanded | 
information and documents/in Interrogatory No. 4 B,C,D&E, | 
the defendants object on the same grounds stated above with 


reference to Interrogatories 2 and 3. 


Objection to Interrogatory No. 5 (p. 9). 


The defendants object to Interrogatory No. 5 in its 
entirety. The preparation and production of the inf orua t lou, 
cheunents and records therein demanded would be oppressive 


and unduly burdensome upon the defendants. The proper pro- 
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cedure would appear to be a motion for discovery and inspection 
under Rule 34, at which time the defendants will produce ail 
relevant and materia! records and documents, and will giv? the 
plaintiffs a "reasonable opportunity to examine, audit or 
inspect such records and to make copies, compilations, | 


abstracts or summaries." (Federal Rule 33(c) ). 
Objection to Interrogatory No. 7 (p. 1? 


The defendants will answer the direct questions 
contained ín Interrogatory No. 7, if the "Instructions" (p. 1) 
are eliminated. However, with respect to the detailed 
information aad documents demanded ia Interrogatory No. 7, 
the defendants object on the same grounds stated above with 


reference to Interrogatories 2 and 3. 
Objection to Interrogatory No. 8 (p. 16). 


The defendants will answer the direct questions 
contained in Interrogatory No. 8, if the "Instructions" (p. 1) 
are eliminated. However, with respect to the detailed 
information and documents demanded in Inzerrogatory No. 8, 
the defendants object on the same grounds stated above with 
reference to Interrogatories 2 and 3. Defendants further 
object to Interrogatory B(C) (p. 17) on the zround that the 


proper procedure is under Rule A, if based on prover grounds. 


3 
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Objection to Interrogatories Nos. 9(D), 10(D) and 11(D).(p.20). 
The defendants object to these interrogatories 

on the same grounds of objection stated with reference to 


Interrogatories 2, 3 and 5,above. The defendants further 


object to these interrogatories, on the ground that they would 


i -equire the disclosure of trade secrets or other confidential 


commercial information (Rule 26(c)(7). 


i Objection to Interrogatory No. 12 (p. 21). 


The defendants will answer the direct questions 


= ÁO 


contained in Interrogatory No. 12, if the "Instructions" (p. 1 
are eliminated. However, with respect to the detailed 
information and documents demanded in Interrogatory No. 12, 
the defendants object on the same grounds stated above with 


reference to Interrogatoríes 2 and 3. 


| 
| 
| 
Objection to Interrogatory No. 13 (p. 23). | 
j The defendants will answer the direct questions | 

! 


contained in Interrogatory No. 13, if the Ius truet ons (p. 1 


) 
are eliminated, However , with respect to the detailed | 
information and documents demanded in Interrogatory No. 13, | 
the defendan - object on the same grounds stated above with 
reference to Interrogatories 2 and 3. Defendants also object | 
| to Interrogatory 13D, on the further ground that it would | 


i 


eS 


76 


Defendants’ Objections to Plaintiffs’ Interrogatories. 


require disclosure of trade secrets. 


Objection to Interrogatory 14 (erroneously designated No. 12). 


« 24). 
The defendants object to Interrogatory No. 14, on 
the ground that it is vague, ambiguous and too general in scope. 
| 


The defendants also bie to the production of documents under 


| 


this interrogatory, on the same grounds previously stated with | 


respect to the production of other documents and records of the 


defendants (Objections to Interrogatories 2, 3, 5,9). | 


| 

| 

Objection to Interrogatory 15 (erroneously designated No. 13 | 
(p.25). | 


| 


The defendants object to Interrogatory No. 15, on 


i 


the ground that it is vague, ambiguous and too general in scope. 
The defendants also object to the production of documents. under 
this interrogatory, on the same grounds previously stated with 


respect to, the production of other documents and records of the 
| 
defendants (Objections to Interrogatories 2, 3, 5, 9). 


Í 


Dated: Buffalo, N.Y. 
January 4, 1971 McDONOUGH BOASBERG McDONOUGH & BELTZ 


b 

CHARLES J. McDONOUGH 
Attorneys for Defendants 
Office and P. 0. Address | 
930 Walbridge Building | 
Buffalo, New York 


| . 


Plaintiffs’ Motion to Compel Discovery. 


| UNITED STATES DISTRICT COURT 


| 


E 

í GEORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING PLANT, INC., and 
HERBERT FREY and LOIS MUCK as co-executors 
of tne Estate of GEORGE C. FREY, deceased 


WESTERN DISTRICT OF NEW YORK 


Plaintiffs 
vs. CIVIL NO. 1970-277 


, MOTION FOR ORDER 
PINE HILL CONCRETE MIX CORP. COMPELLING DISCOVERY. 
REGENT SAND & GRAVEL CORP. 

LUDWIG F. KAHLE, JOSEPH PFOHL, 

PAUL M. PFOHL and FIDELIS H. 

PFOHL, individually and as the 

controlling and surviving 

Directors, Officers, Shareholders, 

Liquidators and Receivers of the 

assets of PFOHL BROTHERS, INC., 

a dissolved corporation, and 

PFOHL BROTHERS, INC. 


Defendants 


Plaintiffs move the Court for an Order as follows: 


A. Compelling each of the defendants 
to answer such of plaintiffs' First Inter- 
rogatories dated November 23, 1970, as to 


which they have filed no Objections; 


B. Overruling defendants' Objections 
dated January 4, 1971, plaintiffs' First 
Interrogatories and compelling each of the 
defendants to answer each of said Interroga- 


tories. 
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Plaintiffs’ Motion to Compel Discovery. 


ce Compelling each of the defendant: 
to appear and give his and/or its deposition 
ta ate to be ed D the Court, purs nt 
to plaintiffs' Notice of Taking Depositions, 
dated December 9, 1970 ind to produce at 
, * E 


that time all of the books, papers and docu- 
ments set forth in said Notice; which said 
depositions plaintiffs have attempted to 

take on various dates, including December 16 
and December 22, 1970, and January 13, 1971 
but have been unabl^ so to de becausc of the 
unavailability of defendants' counsel, Charles 


McDonough, Esq.; 


D. Vacating and/or modifying this Court's 
Order dated September 15, 1970 as to which 
plaintiffs had no advance notice because 
plaintiffs' counsel, Arnold Weiss, Esq., was 


out of the city; 


E. Establishing an immediate and definite 
schedule for discovery and directing defendants 
to secure substitute or additional counsel in 
the event that their counsel, Charles McDonough, 


Esq., is not available on any occasion; and 


F. Granting such other and further relief 


as may be just and proper, including the costs 
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Plaintiffs’ Motten to Compel Discovery. 


and expenses 


Rule 37 (a). 


B 


February 15, 


A 
t. 


3uffalo, New York 


1971 


this motion, pursuant to 


RAICHLE, ING, WEISS & HALPERN 


Arnold Weiss 
A Member of the Firm 
Attorneys for Plaintiffs 
10 Lafayette Square 
Buffalo, New York 14203 
Telephone: 716 852 75 


McDONOUGH, BOASBERG, MCDONOUGH & BELTZ 


Attention: Charles J. McDonough, Esq. 
Attorneys for Defendants 

930 Walbridge Building 

Buffalo, New York 14202 


PLEASE TAKE NOTICE that plaintiffs wil! bring the 


within motion on for a Hearing before this Court at the United 


States Court House, 


Niagara Square, Buffalo, New York, on 


February 26, 1971, at 9:30 o'clock in the forenoon of that day, 


or as soon thereafter as counsel can be heard. 


uren, Sens. WEISS & E\LPERN 
e ee 


Arnold Weiss 
A Member of the Firm 
Attorneys for Plaintiffs 
10 Lafayette Square 
Buffalo, New York 14203 
Telephone: 716 852 7587 
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Plaintiffs’ Second In'*errogatories 
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Plaintiffs’ Second [nterrogatories to Deferdants. 


T 

I 

2 J 
« M 


R 


i 14 As PE * 

y r " 
Anci er e Q 
J „ Paul and Fide ; Pfohl d/b/a 
Pfol Bros. 

ffal Crus 1 tom pany 

‘ i T 1 ty 

DJiVisilon oi 3Oudaiii« industries 


onard Piechocki Far 
Queen City Ri iy-Mix Conc! Company 


Larry Paolini Ready-Mix Concrete; 


Biscaro Reacy-Mix Company a/k/a 


Com va 


Depew Ready 
( 


Quadico Trucking; 


Sterling San x rave. . 
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Plaintiffs Second Interrogatories to Defendants. 


S. Clarence Sand & Gravel; 
Co T. Buffalo Perolite Company 
U. Any other readcy-imix concrete comp /;4, 


V. Any other concrete, stone, crushed 
A stone, or aggregate company or 
business; 


a W. Any other gravel, gravel pit, gravel 
WF) source or similar aggregate, pit, 
| N land, property, source, company or 
| busines; and 
| ex X. Any other similar or related property, 
Í business, right, material or source 


| thereof. 
15. For eachd the companies, interests, sources, etc. 


mentioned in questions 14A thru X, or in any of the answers 


thereto state: 
A. Whether or not any cf the defendants 


did directly, or indirectly, acquire the same, 


stone, gravel or other aggregate or commodity 


or any right, title or interest therein or 
thereto. 
| | 
B. The date thereof. 
C. The purpose thereof. | 
D. The ratio of said ready-mix, crushed | 
|] 
| 
I 
| 


| produced by said com jared to the total 


oany, com 


ii production in said defendants' competitive area. 


WwW 
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Plaintiffs’ Second Interrogatories to Defendants. 


in nis connection, Set I 
copies Of asi contracts, Cocdmen tes or 


agreements relating thereto or effectuating 


cne same. 


p Du 


F. The percentage of the market or 


source of supply of 


H 
U 
p 
H 
[e] 
H 
C 
[s 
[e] 
I 


mix concrete, 
aggregate, gravel, crushed stone or other 
commodity controlled by defendants individually 


and jointly, before and after each said 


acquisition, etc. mentioned above. 


G. As to each of said companies, businesses, 
or products, commodities or rights, state whether 
the same was operated by the dcfondants, or any 
of them, as an individual, entity or business, or 
whether the same was incorporated into or operated 
by or as part of another business or entity. If 
in the affirmative, state the name of such entity, 
the date thereof, and the terms and conditions 
thereof, including any written documents in 


connection therewith. 


1 m + - ~ * 
io. Set LOIUA: 

A. The names, locations and owners of 
each source f suoply c anc, 1 , HEEL; 


crusned stone ana dL AT rox Ja a ce Ln 


grit and sand suitable for use a: 
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Plaintiffs’ Second Interrogatories to Defendants. 


the competitive area served by plaintiffs. 


B. The names, locations and owners of 
each source of supply of sand, gravel, grit,. 
crushed stone and aggregate for concrete in 


the competitive area served by defendants. 


C. In each case, set forth to the best 
of your knowledge the reserves sf each of 
said sources listed above, both in years and 


in tons, based on current production. 


D. “he prices charged therefor by said 


sources and/or the price schedules therefor. 


17. State the "prevailing pit prices" of gravel, 


an aggregate and concrete 


charged by each company, firm or corporation producing and/or 


selling the same: 


variation, 


A. In the competitive area served by 


plaintiffs; 


B. In the competitive area served by 


defendants. 


18. Identify each adjustment, alteration, change, 


deviation or discount from selling price, recognized, 


eacn of 
crushed 


ing any 
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Plaintiffs’ Second Interrogatories to Defendants. 


engagec in 2| any O= wae Gerencants Or 


A. Reacy-mix concrete; 
3. Sand or grit; 

C. Crushed stone; 

D. Gravel; 


E. Any other aggregate suitable 
use in concrete. 


piaintıirs 


for 


19. State the terms and conditions under which 


the following defendants sold sand, grit, gravel and/or 


stone to any other person, firm or corporation, includ- 


of the other defendants or any of the plaintiffs, or any 


competitors or third parties, including any credits, discounts, 


rebates, 


bonuses, free materials, reduced prices, 


or other 


allowances, adjustments, rebates of every kind and character, 


including but not specifically limited to the following companies; 


A. Regent Sand & Gravel Corp. 
to Pine Hill Concrete Mix Corp. or 


vice versa; 


B. Regent Sand & Gravel Corp. 


to any of plaintiffs; 


C. Pine Hill Concrete Mix Corp. 


to any of plaintiffs; 
E 


ISS 
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Plaintiffs’ Second Interrogatories to Defendants. 


D. Regent Sand & Gravei Corp. 


to any competitor of any of the 


plaintiffs or any of the defendants; 


E. Any other person, firm or 
corporation whatsoever, including any 


defendant. 


20. State: 

A. The nature and amount of, as 
well as each of the factors which 
determine the amount, eligibility for, 
and applicability of any quantity 
discount, rebate, free merchandise, 
reduced price merchandise or other 
benefit, reward, tie-in, allowance, 
credit, adjustment, consideration which 
any of defendants ever allowed, awarded, 
credited or caused to, directly or in- 
directly benefit any customer, person, 
firm, corporation, including but not 


limited to any ready-mix concrete company. 


B. The justification or reason for 


granting or making the same, in each case. 
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Plaintiffs’ Secoad Interrogatories to Defendants. 


» 
21. States 

A. The quantity, types, dates and pr 5 
of sand, grit, gravel and/or crushed stone of- 


Gravel Corp. to any of the defendants, or any 


owned or controlled by 


discounts, rebates, a tments, refunds or 


other considerations or benefits. 


B. The quantity, types, dates and prices 
of sand, grit, gravel and/or crushed stone 
offered, sold or transferred by Regent Sand & 
Gravel Corp., or any of the other defendants, 
to any of the plaintiffs during the period 
involved, including any other services or 
benefits such as delivery, discounts, rebates, 


adjustments, refunds or other considerations 


or benefits. 


C. The quantity, types, dates and prices 
of sanc, grit, gravel and/or crushed stone 


offered, soic or transferred by Regent Sand & 


c 


Gravel Corp., or any of the other Gefencants, 
to any other person, firm or corooration curing 
Der services 


MM A . 
the period invoivec, 


" 


Erie County, 
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Plaintiffs’ Second Interrogatories to Defendants. 
A. The prices charged to defendant Pine 
Hill, or the net cost to Pine Hill as reflected 

on its books and income tax returns, of sand, 
grit, gravel and/or crushed stone, utilized or 
suitable for use by it, or others, in the 
manufacture of concrete. 

B. The prices charged by defendant Regent 
‘ 
Sand & Gravel Corp., or the net increase to 
Regent as reflected on its books and income tax 
returns, of sand, grit, gravel and/or crushed 


stone, utilized or suitable for use in the 


manufacture of concrete. 


23. If the testimony given by defendants in the 


of Pine Hill Concrete vs. Frey presently pending in Supreme 


A. Set forth any changes in any of 
said testimony, including the page, line 
and volume thereof which is necessary to 
correct or modify the same so as to make 
the same in all respects true and correct; 

B. State specifically the reason for 
each change which any defendant claims is 
necessary to make said deposition true and 


correct. 


24. Set forth for the defendant Pine Hill for each 


year from 1948 to date the following information: 


is in any respect not completely true and correct: 


| 
action 


| 
court. 


Í 
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Plaintiffs’ Second Inte atories to Defendants. 
A. ¿ne zevali 418 rice r eupic 
varā of a 5-bag mix with aggregate consisting | 


it, 25% number 1 gravel, and 25% 


B. Le net cost to Pine Hill of 


aggregate per cubic yard of said mix. 


C. The percentage or ratio of said 


— 


net cost of aggregate to Pine Hill expressed 


as a percentage of said list price; 


D., E. and F. Same as A., B. and C. 


but with respect to contractors‘ net price; 


G., Be ane I. Same as A., B. and C. 


but for prices quoted for typical specific 


major jobs. 


25. With respect to each job bid on, whether or not 


secured, or awarded to defendant Pine Hill during the period 


1969 to date, stat 


0 


A. The price bid per yard of concrete; 


B. The composition of said concrete 
with respect to bags of cement and percentages 


of aggregate; | 
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Plaintiffs’ Second Interrogatories to Defendants. 


) ue a 4 Sc cO rihe 
1424 x nc oc T r qu putea to ve 
requirec for each yarc oz 82 concrete; 
» rm "^ m4 ` + ~ Sine H 1 
D. The net actual cost to Pine Hill 


and/or Regent for each type of aggregate 
which was actually utilized per yard of 
said concrete on each job actually secured 
or awarded to defendart Pine Hill dvring 


Said period. 


E. The ratio of aggregate cost 
expressed as a percentage of concrete price 
per yard for each of said jobs bid, secured 


or awarded during said period. 
* 


26. State: 


A. Whether aggregate cost, expressed as 
a percentage of concrete selling price per 
yard is generally, traditionally, customarily 
or usually a specific or fixed percentage or 
whether it fell within a range or band of 


percentages during the period 1948 to date. 


rh 


B. For each year, set forth said 


percentage or range thereof for each type 
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Plaintiffs’ Motion to Compel Discovery. 


+ 


C. FREY READY-MIXED CONCRETE, INC., 
C. FREY BATCHING PLANT, INC., amn 


FREY and LOIS MUCK as co-execucors 


EL 


GELRE 


of the Estate of GEORGE C. FREY, coceasec 


Plaintirzs 


CIVIL NO. 1970-277 


vs. 
LƏTION FOR ORDER 
PINE HILL CONCRETE MIX CORP. STRIK PLEADINGS 
REGENT SAND & GRAVEL CORP. AND GRANTING 
LUDWIG F. KAHLE, JOSEPH PFOHL, JUDGMENT. 


PAUL M. PFOHL and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholcers, 
Liquidators and Receivers of the 
assets of  PFOHL BROTHERS, INC., 
a dissolved corporation, and 
PFOHL BROTHERS, INC. 


Defendants 


Plaintiffs move the Court for an orcer as follows: 


A. Striking defencants' answer ana 
pleadings for failure to comply with the 
order of this Court regarcing tne discovery 
procedure, and for failing to grant or proceed 


with discovery heretofore noticec anc £cheGuled; 


B. Alternatively, for an orcGer compelling 
defendants to answer plaintifis' first ana 
second interrogatories, and to sorthwi th appear 


to have their Geposition taxon, yursucne <o 
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Plaintiffs’ Motion to Compel Discovery. 


| 

i 

| 

| 

I n '4 

I plaintiffs' notices thereof, anc oir 

Il 

il A : : s F 

|| defendants to furnisn acditiona- Or alter- 

| 

i as 

I nate counsel therefor in the event their 
present counsel is unavailable by reason 
of other engagements. 

C. Bringing on for argument on the 


| return date of this motion plaintiffs' 


for an order compelling discovery; and 


D. Granting such other and further 
relief as may be just and proper, includ- 
ing the costs and expenses of this motion, 


adjcurned motion dated February 15, 1971 
pursuant to Rule 37 (a). 


This motion is based upon plaintiffs' motion dated 


argued before this Court on Friday, March 5, 1971, and the 

order of the Court then and there granted upon stipulation of 
counsel for all parties that áefenáants would: (1) serve their 
answer to plaintiffs' interrogat ries by Monday, March 12, 171; 
(2) take plaintiffs' depositions pursuant to de fendants notices | 
hereof, commencing 10:00 A.M. Thursday, March 15, 1971; and (3) | 


| plaintiffs’ depositions of defendants would commence one month 


rogatories and refusal to take plaintiffs' depositions. 


February 15, 1971 for an order compelling discovery which was 


thereafter; and upon defendants’ faiiure to answer said inter- 
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Plaintiffs’ Motion to Compel Discovery. 


PLEASE TAKE NOTICE that plaintiffs will require orai 
testimony of the defendants upon the argument of this wotion, 
and requewt the personal appearance of the defendants Ludwig F. 


Kahle, as well as the Chief Executive Officer of each o 


Ha 


defendant corporations. 


Dated: Buffalo, New York 
April 16, 1971. 


ont ia & HALPERN 
By 


Arnold Weiss, a member of the Firm 
Attorneys for Plaintiffs 
10 Lafayette Square 
Buffalo, New York 14203 
Telephone: 716 852 7587 


TO: McDONOUGH, BOASBERG, McDONOUGH & BELTZ 

Attention: Charles J. McDonough, Esq. 

Attorneys for Defendants 

930 Walbridge Building 

Buffalo, New York 14292 

PLEASE TAKE NOTICE that plaintiffs will bring the 

within motion on for a Hearing before this Court at the United 
States Court House, Niagara Square, Buffalo, New York, on April 


30, 1971 at ten o'clock in the forenoon of that day, or as soon 


thereafter as counsel can be heard. 


e „ WEISS & HALPERN 
j 


By 


| 


Arnold Weiss, A Member of the Firm 


Attorneys for Plaintiffs 
10 Lafayette Square 

Buffalo, New York 14203 
Telephone: 716 222 7587 


i 


I 
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Plaintiffs’ Moticn to Compel Answers to Interrogatorits. 


GEORGE C. FREY BATCHING PLANT, INC., and 
HERBERT FREY and LOIS MUCK as co-executors 
of the Estate of GEORGE C. FREY, deceased 


GEORGE C. FREY READY-MIXED CONCRETE, INC 


Plaintiffs 


CIVIL NO. 1970-277 


VS. 
MOTION TO COMPEL 
PINE HILL CONCRETE MIX CORP. ANSWERS TO 
REGENT SAND & GRAVEL CORP. INTERROGATORIES 


LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of  PFOHL BROTHERS, INC,, 

a dissolved corporation, and 
PFOHL BROTHERS, INC. 


Defendants 


Plaintiffs move the Court for an order: 


A. Overruling defendants' objections 
dated March 30, 1971 to Plaintiffs' Secona 


Interrogatories dated March 4, 1971; 


B. Compelling defencants, and each of 
them, to answer plaintiffs' Second Inter- 


rogatories. 


Dated: Buffalo, New York 
April 27, 1971. 


TA 
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Order of May 7, 1971. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING PLANT, INC., and | 
HERBERT FREY and LOIS MUCK as co-executors 
of the Estate of GEORGE C. FREY, deceased 


Plaintiffs 


| 

| 

CIVIL NO. 1970-277 

vs. | 

ORDER | 

PINE HILL CONCRE*. MIX CORP. | 
AENT SAND & GRAVEL CORP. | 
"WIG F. KAHLE, JOSEPH PFOHL, | 
^" AUL M. PFOHL and FIDELIS E. l 

PFO" , individually and as the 

cont.olling and surviving 

Directors, Officers, Shareholders, 

Liquidators and Receivers of the 

assets of PFOHL BROTHERS, TNC., 

a dissolved corporation, and 

PFOHL BROTHERS, INC. 


Defendants 


Plaintiffs having moved the Court by motion dated 
February 15, 1971 for an order compelling the defendants to 
proceed with discovery herein and granting such othe and 


further relief as may be just and proper; and 


Saiá motion having come on to be heard before this 
Court on March 5, 1971, and after Learing ARNOLD WEISS, ESQ., 


attorney for plaintiffs, in support of said motion, and CHARLES 


McDONOUGH, ESQ., attorney for defendants, in opposition thereto, 


and after due deliberation and consideration, this Court waving | 


ordered the parties to comply with a Discovery Time Table as | 
| 


follows: 
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Order of May 7, 1971. 


1971 Defendants to 


to Plaintizfs' 


May 17, 1971 Plaintifis' depositions of 
Defendants to commence; 


It appearing to this Court that the defendants have 
failed to comply with said deposition schedule, and plaintiffs 
having moved this Court by motions dated April 16, 1971, and 


Apri?! 27, 1971 to strike defendants' pleadings, furnish addition- 
I 
[ | 


al or alternate counsel, and/or to proceed with the discovery 


and/or furnish additional or substitute counsel, and such other 


and 


| 
| 
| 
Said motion dated February 15, 1971 having come on for | 
additional hearing and said motions dated April 16 and April 27, | 
1971 having come on for a joint hearing beforethis Court on May | 
7, 1971; and after hearing ARNOLD WEISS, ESQ., attorney for | 
plaintiffs, in support thereof, and ROBERT KAISER, ESQ. of the 
office of Charles McDonough, attorney for defendants, in oppo- | 


sition thereto; and 


Upon hearing the testimony of Louis Muck, Secretary 
and Treasurer of the plaintiff corporations and one of the 


individual plaintiffs herein, in support of said motions; and 


It appearing that it is in the interests of justice 


that an order be granted herein restoring the status quo which 
— - 


and further relief as may be just and proper in the premises; 
| 
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Order of May 7, 1971. 


ee ee 
LNStitu 


cs . 3 V De served 


interests ＋ 


the pretrial proceedings 


a tne 


deliberation and consideration and hear- 


he parties herein, it is 


service 


defendants 


hereby directed to and supply to plaintiffs, 


uirements of concrete grit and concrete gravel 


delivered to cete batching and 


business, and to be delivered without 


in | Peppermint Road 


said plant 


County, New York, and to be of 


same prices, terms, conditio: 


fendants sold plaintiffs 


current prevailing pit 


year 1967; or the 


defendants Pin 


wot during the 


this litigation discriminate in any way against 


or any of them, in the sale or supply of said 


te gravel, c 1 the conduct of their 


usinesses; and it is 
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Order of May 7, 1971. 


gravel accorded to plaintiffs by cerencences oy reason Or venis 
order shall abide the event and shall be payable by piaintirzs 


to defendants in the event 


and if is 
and ic 18 


= 


ORDERED, that the 


established for the conduct 


June 7, 1971 


971 


and it is further 


ORDERED, that any 


at any time for any further 


and proper to carry out the 


Buffalo, New York 
May 7, 1971. 


Dated: 


ATTEST: 4 


B r "ad 


Deputy P 
Original filed 7 yj 


— awina ' ; melsTs ie har p 
ollowing Time Tabie is neresy 


1 2 2 


proceedings herein: 


pretria 


Plaintirrs 


Defendants to answer 
st and Second 


Interrogatories; 


Defendants to commence their è 


đepositions of Plaintiffs; 


tm mmance thair 
co commence thelr 


Plaintiffs 
depositions of Defendants; 


party herein may 


or additional relief as may be just 
* 
intent of this Order. 
———À 79 f 
, - f 
( alo ort 
ytes District Juage 


jt, 
Cid © aX ^ 


9 


LP J i 
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Affidavit and Order to Show Cause for an Order 
Vacating or Modifying Order of May 7, 1971. 


UNITED STATES DISTRICT COUKT 
WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING PLANT, INC., and 

HERBERT FREY and LOIS MUCK as co-executors 
of the Estate of GEORGE C, FREY, deceased 


Plaíntiffs Civil No. 1970-277 


PINE HILL CONCRETE MIX CORP. 
REGENT SAND & GRAVEL CORP, 
LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL ans FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 
a dissolved corporatinn, and 
PFOHL BROTHERS, INC. 


Defendants 


Upon reading and filing the annexed affidavit of 
CHARLES J. McDONOUGH, attorney for the defendents, sworn to 
May 10, 1971, the order of this court entered May 7, 1971, 
the pleadings herein, and all other proceedings heretofore had 


herein, it is hereby 


ORDERED, that the plaintiffs and their attorneys 
show cause at a Special Term of this Court to be held in the 
United States Court House in the City of Buffalo, New York, 
on May 14, 1971, at -— or as soon thereafter as counsel 


can be heard, why a further order should not be made and 
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| Affidavit and Order to Show Cause for an Order 
Vacating or Modifying Order of May 7, 1971. 


| entered herein, vacating or modifying the aforesaid order of 
May 7, 1971, and granting che defendants such other and further 


| 

| 

| rclief herein as may be just and proper. 

And sufficient cause appearing therefor, it is further 


ERED, that rther procdedings unden, and enforce- 

| 

ment of sail prior order May 7, 1971, be and the same | 
hereby is stayed, pending determination of this order to show 


And sufficient reason therefor, let service of a 
copy of this order to show cause and the affidavit ra 
i 
the attorneys for the plaintiffs on or before May N, 1971, 


L fe Ad e e rh | 
fp ttl ud £Éz i 


UNITED STATES DISTRICT JUDGE. | 
Dated: May 1l, 1971 IAH 


“SK || be deemed sufficient service herein. j 
Á 
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Affidavit and Order to Show Cause for an Order 
Vacating or Modifying Order of May 7, 1971. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC. 
GEORGE C. FREY BATCHING PLANT, INC., and | 
HERBERT FREY and LOIS MUCK, as co-executors | 
of the Estate of CEORGE C. FREY, deceased 


Plaintiffs | 
-V8- 


PINE HILL CONCRETE MIX CORP. 

REGENT SAND & GRAVEL CORP. | 
LUDWIG F. KAHLE, JOSEPH PTOHL, | 
PAUL M. PFOHL and FIDELIS H. | 
PFOHL, individually and as the i 
controlling and surviving | 
Directors, Officers, Shareholders, | 
Liquidators and Receivers of the | 
asset of PFOHL BROTHERS, INC, 


Defendants 


STATE OF NEW YORK ) 
COUNTY OF ERIE ) ss 
CITY OF BUFFALO ) 


CHARLES J. McDONOUGH, being duly sworn, deposes and 
says that he is t attorney for the defendants herein. This 
affidavit is made in support of a motion to vacate, modify and 


resettle the order of thís court made and entered on May 7, 


1971, particularly the first three ordering paragraphs thereof. 


The plaintiffs' first and chief cause of action, 
alleged in the complaint, is for violation of the Sherman Anti- 
Trust Act and the Clayton Act (15 USCA, §l et seq). The 


plaintiffs claim that commencing May 17, 1949, and continuing up 
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to the present date, all of the defendants have conspired to 

monopolize and restrain trade and commerce with respect to the 
gravel and ready-mix concrete business in Western New York, and 
to interfere with and destroy the ability of the plaintiffs to 


compete in seid business (Complaint, Paragraphs 22 thru 28). 


The plaintiffs claim damages of “not less than 
$250,000.00", and demand treble damages, as well as punitive | 


damages (Complaint, Paragraph 29). 


The plaintiffs also demand injunctive relief, and a 
declaratory judgment that title to the premises conveyed in 


1949 has revertedto the plaintiffs. | 


The defendants’ answer denies the material allegations 
of the plaintiffs’ complaint, and sets up several affirmative 
defenses, including the statute of limitations, and challenging 
the jurisdiction of the court with respect to the person of the 
defendant PAUL M. PFOHL, and the jurisdiction of the court with 
respect to the subject matter of the second, third, fourth, 


fifth and sixth claims asserted in the complaint. 


Deponent begs leave to incorporate by reference, in 
thie affidavit, the allegations of the complaint and answer, the 
originals of which will be before the court upon argument of 


this motion, 


"V Y 


| and destroy the competitive status of the plaintiffs in said | 


| business. The complaint alleges many actions upon the part of | 
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On information and belief, on or about May 17, 1949, 
and for a valuable consideration, George C. Frey conveyed to Pfohl 
Brothers, Inc. certain real property in the Town of Lancaster, 
New York, which contained deposits of sand, grit and gravel, 
Pfohl Brothers, Inc. agreed to lease a portion of said premises 
to George C. Frey, including a concrete batching plant, and to 
sell and deliver to Frey sand, grit and gravel for use in Frey's 
batching plant. This agreement was to run for 15 years, and 
contained certain termination and renewal options, which are in 


dispute by the parties hereto. | 


| 
The complaint further alleges a continuing conspiracy, 


on the part of all of the defendants, from May 17, 1949, up to 
the present time, to monopolize and restrain trade and commerce 


in the gravel and ready-mixed concrete business, and to injure | 


the defendants, from 1949 to date, in violation of the agreement 
of May 17, 1949, in controlling the price of gravel to the 
plaintiffs, and ín otherwise monopolizing and restráining and 
injuring the plaintiffs and their business; all in an attempt 

to monopolize the business for the benefit of the defendants 


(Complaint, Paragraphs 22 thru 28). 


All of these allegations are denied by the answer 


| herein, 
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It is important to note that although the alleged 
breach of the 1949 agre: ent occurred on February 6, 1968 
(Complaint, Paragraph 27), the plaintiffs waited two and one 


half years, until June 15, 1970, to institute this action. 


Deponent is Chsirman of the Fourth Depar ment 
Regional Committee of the New York State Frir-Tríal Free-Press 
Conference. On May 7, 1971, deponent was required to attend 
an important meeting of the Conference ín New York City, called 
by the Hon. Stanley H. Fuld, Chief Judge of the New York Stats 


Court of Appeals, who is State Chairman of the Conference. 


On both May 5 and May 6, 1971, deponent called the 
office of Mr. Arnold Weiss of counsel for the plaintiffs, to 
advise him of the necessity of deponent's presence in New York 
City on May 7 and to advise him that it would be necessary for 
deponent to request an adjournment of the pending motion. Mr. 
Weiss was not in his office on either occasion. On both occasions, 
deponent requested that Mr. Weiss return the call.. On neither 
date did Mr. Weiss return deponent's call. Deponent had to take 


a 7 A.M. plane for New York City on May 7. 


When deponent was unable co reach Mr. Weiss, he 
asked Mr. Robert Kaiser of deponent's office to appear and request 
a further adjournment of the motion. Upon deponent's return from 
New York, and on Saturday morning, May 8, deponent saw a copy 


of the order of May 7, 1971, on his desk. 


- 4 e 
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No such drastic interim relief as that granted the 
plaintiffs in the first three ordering paragraphs of the order 
of May 7, was requested in the pleintiffs' notice of motion. 
If the plaintiffs could wait two and sne half years to institute | 
this action, a short further delay in the taking of the | 
depositions and answering of the interrogatories, which — 


the entire subject matter of the motion es made, would noc have 


| 
made the slightest cifference in tha status of the perties — 

| 

| 


The defendants tuve in good faith denied the 
allegations of the plaintiffs’ compleint and will, of course, 


have an opportunity to meet the plaíntiffs' charges upon trial 


| of the action. 


I! The plaintiffs have been actively engaged in business 
| between 1968 and the present time, without the benefit of any 
| help or further delivery of concrete grit and concrete gravel 


by the defendants. 


The orderof May qd, 1971, as presently drafted, in 
effect compels the defendant PINE HILL CONCRETE MIX CORP. to 
reinstate the terms and provisions of a contract pending trial 
of an action, one of the important issues of which, is whether 
or not the defendants did in fact breach the contract, or whether 


the plaintiffs themselves breached the contract, or whether the 


contract was ever extended according to its terms. 
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Deponent makes no claim with respect to the time table 
for the interrogatories c; depositions, as set up in the last 
| ordering paragraph of the order. Deponent submits, however, 
| that to impose the conditions contained in the earlier ordering 
| paragraph upon the defendants, would constitute an injust, 


| inequitable and undeserved penalty upon the defendants. These 
|] 
| paragraphs should be deleted from the order. 


No previous application has been made for the relief 
sought herein. 


| Deponent therefore prays that an order enter herein 


wacating in their entirety the first three ordering paragraphs 


2 the order of May 7; or in the alternative, modifying the said 
order in such respects as to the court may be just and proper, 
and granting the defendants such other and further relief herein 
|as may be just and proper. 

| 


j| 
UI 


Sworn to before me this 10th 
day of May 1971 


j ROBERT 
Wotary Pubh- Sere of New Ter 
Qualified in Feis County 
Mr Cre 7 
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WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING PLANT, INC., and 

HERBERT FREY and LOIS MUCK as co~ itors 
of the Estate of GEORGE C. FREY, c ased, 


Plaintiffs, 


Civil No. 1970-277 
vs. 


PINE HILL CONCRETE MIX CORP. CROSS-MOTION 
REGENT SAND & GRAVEL CORP. 

LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators .nd Receivers of the 
assets of PFOHL BROTHERS, INC., 

a dissolved corporation, and 
PFOHL BROTHERS, INC., 


Defendants. 


Upon the annexed affidavits of Herbert G. Frey and 


Arnold Weiss sworn to May 13, 1971, and plaintiffs' motions 


dated February 15, April 16 and April 27, 1971, and the proceed- 
ings before this Court on the return day of said motions, namely: 
March 5 and May 7, 1971, upon all of the pleadings and proceeding 


heretofore had and taken herein, and on the order to show cause 


herein granted May 11, 1971, and the affidavit of Charles J. 
McDonough sworn to May 10, 1971 in support thereof, plaintiffs 
will move this Court at the return date of said order to show 


cause on May 14, 1971 at 11:00 A.M. for an order adjudging and 


| 
| 


108 


Plaintiffs’ Cross-Motion to Hold Defendants 
in Contempts. 


holding defendants, and each of them, in contempt of this Court, 
and in contempt of said order of this Court dated May 7, 1971 
and granting such other and further relief as may be just and 


proper. 


Dated: Buffalo, New York 


May 13, 1971. 


RAICHLE, BANNING, ZISS & HALPERN 


J c 


22 ^v 
Arnold Weiss, a Member of the Firm 
Attorneys for Plaintiffs 

10 Lafayette Square 
Buffalo, New York 14203 
Telephone: 716 852 7587 


"o£ 


TO: M^DONOUGH, BOASBERG, McDONOUGH & BELTZ 
Atcention: CHARLES J. McDONOUGH, ESQ. 
Attorneys for Defendants 
930 Walbridge Building 
Buffalo, New York 14202 
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UNITED STATES DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK 


———— —————— M 


GEORGE C. FREY READY -MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING PLANT, INC., and 

HERBERT FREY and LOIS MUCK as co-ex :cutors 
of the Estate of GEORGE C. FREY, deceased, 


Plaintiffs, 
Civil No. 1970-277 


vs. 


PINE HILL CONCRETE MIX COPP. 
REGENT SAND & GRAVEL CORP. 
LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 
a dissolved corporation, and 
PFOHL BROTHERS, INC., 


Defendants. 


————————— 


STATE OF NEW YORK: 
COUNTY OF ERIE: $88 
CITY OF BUFFALO: 


HERBERT G. FREY, being duly sworn, deposes and says: 


l. I am President of the plaintiff corporations 
George C. Frey Ready-Mixed Concrete, Inc. and George C. Frey 
Batchi.g Plant, Inc., and one of the co-executors of the Estate 
of my deceased father George C. Frey who was the founder of 


said corporations and their ready-mixed concrete business. 
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2. I have been President of the plaintiff corporations 
for approximately 4 years and prior thereto I was Vice President 


which position I held for approximately 18 years. 


3. I am the General Manager of the ready-mixed | 
businesses of the plaintiff corporations and am in full active 
and daily charge thereof and familiar with the circumstances 


thereof. 


4. From 1949 thru 1968, we purchased all of our 
requirements of gravel from the defendants Pfohl pursuant to 
a 30-year agreement dated "ay 17, 1949 under which we sold Pfohl 
a gravel plant and premises including the property on which our 
batching plant was located in the Town of Lancaster; and defend- 


ants Pfohl in turn agreed to supply our batching plant with our 


requirements of concrete grit and gravel as needed, at a special 
price to be mutually agreed upon between us and to be then 
subject to a 20% discount plus a 2% cash disco mt, or a total 


discount of 21.6%, all delivered and placed in our hoppers. 


5. The purpose and intent of this agreement was to 
give us an assured supply of gravel for our batching plant for 
a period of 30 years at a Low price which would enable us to 
effectively compete with the other ready-mixed concrete companies 
in the area even though we did not have a gravel processing 


plant of our own. 
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6. The defendant Pfohl supplied us with our require- 
ments of gravel in accordance with the contract from 1949 thru 
1957 when they sold to the defendant Pine Hill. Thereafter 
defendant Pine Hill sold to the defendant Regent Sand & Gravel 
Corp. (the date of this sale is a controverted and highly 
questionable date for the following reasons: Although Pine 


Hill purchased the Pfohl business on August 1, 1957, and the 


deed from Pfohl to Pine Hill was dated August 31, 1957, approxi- | 
mately 12 years later, said defendant Pine Hill purported to recqrd 


deeds on February ll and May 1, 1969 which were ostensibly dated 


August 31, 1957 and purported to reflect very belatedly some 


type of e conveyance from Pfohl to defendant Regent). 


7. When Pfohl sold to Pine Hill in 1957, they not 
only sold Pine Hill which is our principal competitor, the 
land on vhich our batching plant sits but also said gravel 
processing plant which we previously sold tu Pfohl in 1949. 
Additionally, Wewer, Pfohl also sold to Pine Hill in 1957 
all of Pfohl gravel lands in this area which constitute, to 
deponent's best available knowledge, almost all of the gravel 
sources in this area.  Deponent desires to call the Court's 
attention to the fact that these gravel sources which Pfohl 
sold to Pine Hill in 1957 were to a large extent acquired by 
Pfohl with the aid a.d help of plaintiffs and my father who 
down through the years worked together with Pfohl to locate, 


acquire and finance these gravel sources. 


| 
| 
| 
| 
| 
| 
q 
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8. When Pfohl Brothers sold to Pine Hill, we were 
paying Pfohl a price of $2.00 per ton for the concrete grit 

and gravel. When defendant Pine Hil. purchased the gravel 
business from Pfohl, we agreed in 1958 to pay Pine Hill a price 
of $2.20 per ton for the concrete grit and $2.40 per ton for the 
gravel, subject to said discounts of 20% plus 2%, and delivered | 
to our hoppers at our batching plant, all as required by our 
agreement of May 17, 1949, which agreement Pine Hill assumed 


and undertook to carry out. 


9. From 1958 thru the beginning of 1968, Pine Hill 
sold us our requirements of concrete grit and gravel at said 
price of $2.20 and $2.40 per ton respectively, and accorded us | 
the discounts und made the deliveries required by the agreement 


of May 17, 1949. 


10. However, on February 6, 1968, Pine Hill unilater- 
ally ani arbitrarily, and without any notice to us, purported to 
increase the price of concrete grit of $1.00 per ton or 45%, to 
$3.20 a ton, and the price of gravei 10¢ per ton. When we learned 


of this improper price increase, we protested but Pine Hill 


ignored our protests. We thereupon recused to pay the increased 
price and Pine Hill, after making numerous demands, finally in | 
January, 1969, refused to sell us any further concrete grit or 


gravel unless we paid the increased price which for the year 


1968 amounted to approximately $40,000.00 extr. 
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ll. My father made numerous attempts to meet witi 
defendant Kahle and on March 27, 1968, and May 2, 1968 sent 
letters to defendant Pine Hill requesting a meeting with the 


defendant Kahle (copies of said correspondence are available 


and will be produced). My father also made numerous oral attempts| 


to discuss this matter with the defendant Kahle. However, 


defendant Kahle at all times refused to meet with my father. 


12. In January, 1969, after defendants' refusal to 
deliver said gravel, my sister Lois Muck, Secretary-Treasurer 
of our companies, wrote defendant Pine Hill that we would be 
compelled to purchase our gravel requirements elsewhere and 


would hold them for any damages which would follow. 


13. Defendants also took the position that they would 


not honor the provision of the agreement requiring them to 
deliver the gravel to our hoppers but would charge us extra 
therefor. This could add approximately 15¢ to 25£ per ton for 


delivery to the already increased prices. 


14. Defendants also refused to accord us the agreed 


discount of 20%. 


15. Deponent wishes to call to the Court's attention 


the significance of the fact that whereas defendant Pine Hill 


raised the gravel price only 10¢ per ton, it raised the concrete 


grit prices a $1.00 a ton. Concrete grit is a necessary ingredie 


of concrete. By raising this price by 45% or $1.00 per ton, 


i 
w 
I 


j 


— ———— ͥͤ⁰-—wĩw— —jä—4̃ 
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defendants made it impossible for any other concrete producer 


to utilize defendant's gravel or grit and compete either with 


defendants or any other concrete producer in the area. 


16. It is a fair inference that defendants were 
attempting to foreclose the market to everyone else by this 
major price increase on a single necessary aggregate component 


of concrete. 


17. Thereafter in 1969 and 1970 and to date, we have 
been forced to procure our gravel from sources in Alexander, 
New York (approximately 25 miles from our batching plant) and 
from Franklinville, New York (approximately 35 miles from our 
batching plant), or from Gowanda, New York (approximately 45 


miles from our batching plant). 


18. Although the price of grit and gravel at said 
sources is a reasonable prevailing pit price and a fair market 


price, the cost of trucking said gravel to our batching plant is | 


l 
greater than the cost of the gravel. | 


| 
19. We have also been forced to resort to stockpiling, | 


rental of  quipment and expenditure of considerable sums of money 


to enable us to operate with such long-distance gravel sources. | 


As a result, the price that we have been forced to pay for 


| 
concrete grit and gravel is greatly in excess of other prevailind 
pit price in the Buffalo area and substantially in excess of the | 

| 
price which Pine Hill charged us in 1967. 
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| 20. Upon information and belief, the defendants provide 
il 

price and giv2 it a 


i| gravel to defendant Pine Hill at a much lower 


| 2 2 

competitive advantage. 
|| 
I 


l 21. As a result, we are paying a gravel price sub- 


the flexibility and availability that Pine Hill has because of 


| 
|| 
| 
| 
I 
l 
| 
stantially in excess of that paid by Pine Hill and do not have 
our remote sources. | 


| 
| 
| 22. These actions by Pine Hill and the other defendants 
| | 
have caused us substantial losses. In the year 1968, if we were 
to give effect to the $40,000.00 additional gravel charge sought 
by defendant Pine Hill, we would have lost a substantial sum of 


money. Since January, 1969, when we were forced to acquire our 


[gravel from Alexander, New York, Franklinville, New York, and 
Gowanda, New York, we sustained a total loss of approximately 


$200,000.00. 


23. In addition, we have lost substantial business and 
are unable to compete with defendant Pine Hill, and particularly 
on large contracts. We have bid on many large contracts in the 
past 2 years with Pine Hill and Pine Hill has almost always under- 
bid us by a substantial amount and obtained the contract. I 
attribute this ability of Pine Hill to underbid us to the lower 
price which they pay for gravel and the exorbitant price which we 


must pay. 
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24. Upon information and belief, in addition, 


defendan’ Pine Hill has improperly given rebates, gratuities 
and made tie-ins in order to obtain business by giving free fill 
or selling the same at lower than fair market prices, to con- 


tractors on major contracts in return for their concrete business, 


Specifically, whe,. our salesmen attempted to sell concrete to 
contractors at *he new Eastern Hills Mall at Main and Transit in | 
the Town of Clarence, they were universally told that they could 
not sell concrete there because everyone was forced to buy the 
concrete from defendant Pine Hill because Pine Hill had provided | 


the fill free. | 


25. Perhaps, defendants' predatory practices and 
monopolistic intent tcwards plaintiffs and the ready-mixed | 
concrete market can be fully understood in the light of the | 

| 
fact that they unabashadly went out to Alexander, New York and | 
acquired the gravel lands next to the largest excavation at our | 
Alexander gravel source and thus limited us even in this remote | 
source. “his Alexander gravel pit in question furnished the 


gravel for our West Seneca, New York ready-mixed batching plant, | 


which plant the defendants have always declined to supply with 


gravel even though comprehended by the agreement of May 17, 1949. 


26. During the present year, plaintiffs continue to 


suffer from the wrongful actions of the defendants and contem- 
plate that they will again lose a substantial sum of money this 

| 
year. Defendants’ underbidding conduct has been most particularly 


aggravated and noticeable this year. 
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27. We have been unable to secure any major contract 
put out for bid this year. Whereas, defendant Pine Hill has been | 


extremely successful in obtaining the major contracts. 


28. The results of defendants' conduct can be 
illustrated by the decrease which we have suffered in business. 
Based on my estimate of our competitors' business, it appears to 
me that the following chart illustrates the market position in 


1965 and 1971: 


PRODUCER 1965 1971 
Frey 33% 25% 
Pine Hill 33% 50% 
All others 33% 25% 


29. In the evening of May 7, 1971, the date of this 
Court's order, (directing defendants to sell us gravel at the 
previously agreed upon prices) we sent a telegram to defendant 


Pine Hill and defendant Regent as follows: 


MAY 7, 1971 TELEGRAM 

“PURSUANT TO US DISTRICT COURT ORDER MAY 7TH 
1971 PLEASE DELIVER TO US AT OUR PEPPERMINT 
ROAD PLANT OUR REQUIREMENT OF CONCRETE GRIT 
AND CONCRETE GRAVEL KEEPING OUR HOPPERS FULL 
AT ALL TIMES, AND BILL US ACCORDINGLY AS YOU 
HAVE PREVIOUSLY DONE. PLEASE COMMENCE 
DELIVERIES AT 1 PM MONDAY MAY 10TH 1971. 

GEORGE C. FREY BATCHING PLANT INC. 

HERBERT FREY PRES“ 
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30. However, defendants did not comply with said Court 


order, did not respond to said telegram and did not deliver any 


gravel to our hoppers on Monday, May 10, 1971. 
sent a further telegram to defendant eine Hill and defendant 
Regent as follows: 


| 
31. Accordingly, on Monday evening, May 10, 1971, we 


| 

| MAY 10, 1971 TELEGRAM 
"PLEASE INFORM US IMMEDIATELY WHEN YOU 

| INTEND TO COMMENCE SUPFLY OUR REQUIREMENTS 
OF CONCRETE GRIT AND CONCRETE GRAVEL AS 
REQUESTED BY PREVIOUS TELEGRAM PURSUANT 
TO COURT ORDEP. 

GEORGE C FREY BATCHING PLANT INC 


HERBERT FREY, PRESIDENT.” 


32. Defendants did not deliver any gravel to our 


hoppers on Tuesday, May 11, Wednesday, May 12, or Thursday, May 


secured confirmation of delivery of said telegrams from Western 


Union. 


j | 
/ - y , | 
u n m Lick | 
YY i 


George C./Frey | 


13, and have not responded to either of said telegrams. We have 
Swor: before me this 13th 


| 
ANOD rete of Maw Yat 


Quaitfied i^ Ene County 


veces minen expire Mond 3% 19 Z2 
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| WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 
|| GEORGE C. FREY BATCHING PLANT, INC., and 

|| HERBERT FREY and LOIS MUCK as co-executors 
of the Estate of GEORGE C. FREY, deceased 


n Plaintiffs, 


Civil No. 1970-277 
vs. 


| PINE HILL CONCRETE MIX CORP. 
| REGENT SAND & GRAVEL CORP. | * 
| LUDWIG F. KAHLE, JOSEPH PFOHL, 

| PAUL M. PFOHL and FIDELIS H. 

| PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 

| a dissolved corporation, and 
PFOHL BROTHERS, INC., 


Defendants. 


STATE OF NEW YORK: 
COUNTY OF ER I E: ss 
CITY OF  BUFFALO: 


| ARNOLD WEISS, being duly sworn, deposes and says: 


l. I am an attorney-at-law duly admitted to practice 
before this Court, and a member of the Firm of Raichle, Banning, 


Weiss & Halpern, attorneys for plaintiffs herein. 


2. Deponent makes this motion in opposition to | 


defendants' application dated May 11, 1971, and the affidavit 


in support thereof of Charles J. McDonough sworn to May 10, 


* bd » 


1971. 
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A 410 12 10 1 T = m.. T. 4 r 12 „52 ' 

Aprili ic, 1971 Defendants to answer pialintizz8 
LL1Ir5vc Lunc-cczrogaQvcoZilco; 

— € 7 7] — * B aen d ‘ 321^ i ded me mu 

April 12, 47/4 AJeIlOoncoancs GCODOSLiclOno Os 


miatin EEn oe 
plaintıiís; 


May 17, 1971 


(Transcript pp. 22-3). 


26. Defendants have failed to comply with said Time 


Table in that they failed to serve their answers to plaintiffs’ 
first interrogatories and failed to appear and proceed with 


their depositions of plaintiffs. Again the stated reason was 
the unavailability of defendants' counsel Charles McDonough, 


ESQ. 


27. In the meantime, plaintiffs have served their 
second interrogatories dated February 24, 1971 and defendants 


had served objections dated March 30, 1971 to some of said 


interrogatories but no answers to any of said interrogatories. 


26. On April 16, 1971 the plaintiffs moved this Court 
for an order inter alia striking defendants' answer, or alter- 
natively bringing on for argument plaintiffs' aforesaid motion 
of February 17, 1971, and granting such other and further relief 
as may be just and proper. Said motion of April 16, 1971 was 
made returnable on Ap: 1 30, 1971 but defendants‘ counsel was 
again unavailable and said stion was adjourned to May Js ante 


by mutual coneent. 
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29. On April 27, 1971 plaintiffs moved this Court 
Zor an order, also returnable April 30, 1971, and adjourned 
by mutual consent to May 7, 1971 overruling Gefeznzcants' 
objections to plainciffs' second interrogatories. 

30. On May 5 or May 6, 1971 the office of Charles 
McDonough telephoned deponent's office and stated that he would 
not be available on the return day of said 3 motions, namely 


May 7, 1971, and requested an adjournment. Deponent was engaged 
inform Mr. McDonough's office that no further adjouraments 
could be granted and that the motions would continue to be 
returnable on May 7, 1971. Deponent has been in 


secretary that she so informed Mr. McDoaough's office. 


Oo 
th 
th 
"t 
0 
® 
K 
o 
th 
D 
| 
v 
0 


lients', prepared to make proof of the đire 
economic straits in which plaintiffs had been placed by reason 
of defendants' actions. Mr. McDonough did not appear but 
instead Robert B. Kaiser, Esq. of his office appeared. Deponent | 
led Mrs. Lois Muck, Secretary-Treasurer of the corporate 
plaintiff£s,and examined her concerning the plaintiffs' said 


financial distress. Mrs. Muck was cross-examined by Mr. Kaiser. 


32. Defendants' counsel apparently now contends that 
the Court did not have the power to grant the order of May 7, 


1971. In this regard, defeniants' counsel is unaware that the 


Court has broad powers under Rule 37 which allows the Court to 
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impose powerrzui sanctions ror faiiure to provide or mA 


ASC O Ver anc iuaing: (a) taxe as escapDlisned the acts in 


el 1 1 * 2 4- lew TR — m^ d 
MEE 23/15) (4) VA); i2] rezuse CO aāaiiow THE GSO Lend 


party to oppose designated claims or to introduce certain 


4 dan PRC 47 2 , P — — ny n] lenge or 
evidence (FRCP 37(b)(2)(B); (c) strike out an pieacings or 
nar Y £ " 41s crm m 3 PY 19 ag nad 
parts thereof, or even a Judgment sy dGerczauit against 


1 3 1 34 Y -— ("nOD 27 (+ (? m -— 3 hz 1 * — 
the disobpedient party (FRCP 37 (5) (2, e. Or; (d) hold tne party 


in contempt of Court (FRCP 37(b) (2) (D). 


4 afandanta’t mca 4; 8 $ mad hae ni ati nei Efa) 
32.5 ÉLerenaancs counsei 281458 TO noce mar par 


motion dated April 16, 1971 moves the Court for an order "strik- 
ing defendants' answer and pleadings for failure to comply with 
tne order of this Court regarding the discovery 
Surely, this is the most summary and comprehen: ve relief which 
could be granted and wnich would encompass any lesser relief 
including the limited and provisional granted, pendente lite 
by the order of May 7, 1971 which sought to preserve the status 
quo which existed prior to the time that defendants allegedly 


breached their agreement with plaintiffs and discriminated 


against plaintiffs in the price of grave’. 


14 ti ffa nA nl ra " ] ^ 5 ‘ : 
3^. Plaintiffs and pialnczrrs counsel are reacy anca 


11 ^ " 2 a bA — 7 "UT l4 r — — . AA 
will continue to be ready to progress tais cter and proceea 
far 4 uit i mr » ym shaw - nal >» nat ` 

forthwith with discovery On sñort Teasonas.e notice irom 


defendants' counsel. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


4 9 „%%% „%„% „„ „% „%%% „% „%% „46% „% „„ „„ „ „ „ „ 66660 


GEORCE C. FREY READY-MIXED CONCRETE, INC. 
GJORGE C. FREY BATCHING PLANT, Inc., and 

HERBERT FREY and LOIS MUCK as Co-Executors 
of the Estate of GEROGE C. FREY, Deceased 


Plaintiffs 


vs. Civil Action No. 1970-277 


 —— — SUPPLEMENTAL SUPPORTING AFFIDAVIT 


| 

| » Individually and as the 

(Controlling end Surviving 
irectors, Officers, Shareholders, 
iquidat-rs and Receivers of the 

assets of PFOHL BROTHERS, INC., a 

| issolved Corporation and 

| BROTHERS, INC. 


l Defendants 


| *o9 9 „%% „% „%%% „%% „%% „% „„ „%%% „% „„ „% „„ „ „ 4 „ 60 
| 
STATE OF NEW YORK ) 

COUNTY OF ERIE ) as: 

CITY OF BUFFALO ) 

| 

T NORMAN M. MORAN, being duly sworn, deposes and 


says: 


I reside at No. 244 Callodine Avenue in the Town of 
Amherst, New York. I em Controller of the defendant PINE HILL 
CONCRETE MIX CORPORATION and REGENT SAND & GRAVEL CORPORATION, and 


have been for the past ven years. 


14 
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| I heve read the order of May 7, 1971, and the 
testimony of Mrs. Lois Muck, Secretary and Treasurer of the 
plaintiff corporation given before this court on May 7, 1971. 
| 
j I note that Mrs. Muck admits that the plaintiff 
* about thirty percent of the ready-mix concrete business in 

astern New York. This would be en extremely large percentage of 
the ready-s.lx concrete business in Western New York, considering 
lithe miner of companies engaged in that business in this area. A 
fairly complete .ist of our competitors, including the plaintiff, 
is annexed hereto and marked Exhibit A. 


| Mrs. Muck testified that Pine Hill does between 
and 70 percent of the business. This sssertion is greatly 
| ggerated. Among the competitors listed are Buffalo Gravel 
| orporation, which handles a large percentage of the resdy-mix 
| iness in Western New York ares. The same may >t :. id of 
| larence Ready Mix Concrete Corporation. However, it is fair to 
bay that Pine Hill, Buffalo Gravel Corporation and the plaintiff 
— Frey Ready-Mix Concrete, Inc. sre the three largest ready- 


| ix concrete companies in Western New York. 


i 
n 


Also annexed hereto is a list of concrete ready- 
mix jobs recently handled by the plaintiff, az well as jobs currently 
being done by the plaintiff. The court will note that this 
fncludes the new University of Buffalo, Amherst ^ampus job. 
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I have also read, with some surprise, the assertion 
of counsel for the cluintiffs made before the court on May 7, 1971, 
as follows: (p.37) 


".--and as a result my clients cannot compete 
with Pine Hill and they can't even bid on 
| contracts against them end as a result, Your 
| Honor, probably zees the Pine Hill trucks all 
j over the city on these big concrete jobs and 
| the Frey trucks are not in sight anywhere. 
There is no way we can compete with them. If, | 
| Your Honor, would grant an order---". 
| 


| 


The Frey company owns and operates between 35 and 
40 large, modern ready-mix trucks. 


| 
| 


against us and successfully. The plaintiff not only can but dow 


compete with us d successfully. For exemple: ws bid on the 
University of Buffalo Amherst Campus job, the Buffalo Evening New. 


| 
| 
3. and the UDC Housing Development job and New York State | 


‘Thruway against the plaintiff and other resdy-mix companies. 
! 

| | 
| (Schedule Bennexed) In each instance, the plaintiff got the job. | 


i 
T i 


i 
D 


| 


For background, Pine Hill bought out Pfohl Brothers | 
fixed 
in 1957. The defendant Regent was then formed and all /assets of 


Pfohl Brothers, Inc. were transferred to Regent, which still owns 
them. Regent is not an operating company. Regent lenses real 
property and equipment to Pine Hill, which is an operating 


‘company. 


| 

| 

| | 
| The picintiff not only can, but does bid on — 
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Also annexed hereto (Schedule C) is a summary of the 
price increases which went into effect on March 1, 1968 and 
ipeceaber 1, 1970. Had the plaintiff not refused to pay the 
increased price (See affidavit of Charles J. McDonough hereto 
—. these are the prices which the plaintiff would have had 
lee pay, either under the plaintiffs' theory that the contract was 
| after the original 15 year period, or under the defense 
| ontention that although the original contract was no longer in 

istence, Pine Hill continued to sell sand and gravel to Frey at 


| 
ithe prices charged and paid between 1965 and 1968. 


Also annexed hereto and marked Schedule D is a 
e which shows the tremendous financial windfall which would 
| to the plaintiffs if com’ ance with the order of May 7, as 
| lly drafted by counsel for the plaintiff, is enforced. This 
lis based on the amount of sand and gravel sold to Frey during 1967 
| rier to Frey's refusal to agree to the escalated price, as 


rovided under the contract and which price escalation was 


| beerved by the parties from 1949 until 1968. 


| 
| The only reason the plaintiff refused to accept the 
! of 


‘new "prevailing pit price" in 1968 was the contention/the 
plaintiffs that they had not been notified thereof on or before 
February 1, 1968, and that therefore, the 1968 price increase 


j/woulá not become effective on April 1, 1968. 


A copy of our letter to Frey of February 6, 1968, 
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return receipt and new price list enclosed herein, ere annexed 


hereto and marked respectively Schedules E and F. 


We ask the court to disregard the earlier exhibit 
notations on these documents. They were marked at an examination 
before trial on August 27, 1969, at an examination before trial in 
the Supreme Court action between the partíes, referred to in Mr. 
McDonough 's affidavit. 
j| Also enclosed hereto (Schedule G) is a copy of letter 
ibe January 23, 1958, with registered mail receipt attached. 


| 
| 
t) | 
| Had Frey lived up to his contract, and had our | 
biber. continued, there is no question but that the | 
|plaintiffs would have been notified of amy further increase in | 
bur prevailing pit prices in 1969, 1970 end 1971, prior to | 
February lst of each year. | 
| The "prevailing pit prices" are the prices which all 
bf our customers pay. The plaintiffs were receiving a 201 | 
discount on this price, as well as a further 2% discount for 


prompt payment. 


All the material during the spring, summer and fall 
which was delivered to the George C. Frey Batch Plant came from 


our Peppermint Road Plant. During the winter time such materiel 
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" 
was delivered to the George C. Frey Batch Plant came from our 


|| Genesee Plant or our Buffalo sand Plant because our Peppermint 


|| Road Plant was closed for the winter. Frey's winter requirements 
| 

were a ve very small, as were our own. 

il 


| 
| 
f In order to supply Frey properly it was necessary 
H 


| for us to have a wéighmaster, a dump truck driver, a dump truck, 


a hi-lift operator. Our orders were to keep their bins filled 


| sap daily. We leaded our truck, weighed it and dumped it into 
Frey's bins in the presence of ther weighmaster. We kept a 
record in duplicate of all the loads which were made during the 
. At the end of the day, our truck driver would have the Frey 
| Weighmaster sign both slips, then keep the duplicate and return 


| the original te our truck driver who would return it to our 


| weighmaster. 
| 
| 


Our Peppermint Road Plant had its normal closing 
down in the late fall of 1968. Since we ceused delivery to Frey 
on February 1, 1969 this plant has net reopened. The Peppermint 
m Plant presently has no electrical power because the power 

| transformers have been removed. Consequently it would be 


|| impossible to start up this plant now. 


The Peppermint Road Plant was used only to supply 
Frey and our own trucks. After Frey refused to pay our bills in 


1968-1969, we never re-opened the Peppermint Road Plant in 1969. 


129 


Defendants’ Supplemental Supporting Affidavit 
of Norman M. Moran. 


Deponent estimates that it will take about one month to get the 
Peppermint Road Plant back in shape to make further deliveries to 


Frey, if the Court so orders. 


Bworn to before me this 


14th day of May, 1971. 


Notary Public, State of New York 
Qualified in Erie County i 
My Commiation aspires “or, 0.1053 72 
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Amherst Ready xed noi etre vo.pe 


Buffalo Gravel Corp. 

Clarence Med.-mix Concrete Corp. 
Quality Concrete Inc. 

County line Ready Mix 

Stone Concrete Mix Co. Ino. 
Riley Ready Mix Conorete Corp. 
Bender Ready Mix 

Riefler Ready Mix 

Geo. C. Frey Ready Mix Concrete Inc. 
Certiféed Empire N. Tonawanda 
H. H. Phennig Ready Mix 


Sehebell Ready Mix Inc. 


Robert Buyers Ready Mix 


"SCHEDULE A" 
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EMAMPLES 9F CURRENT JOBS BEING DONE BY 
GEORGE c. FREY READY-MIXED CONCRETE, INC, 


u. . AMHERST CAMPUS - 

BUFFALO EVENING NEWS JOB- DOWNTOWN BEHIND THE STATE OFFICE BUILDING 
STATE TEACHER'S COLLEGE- ELMWOOD CAMPUS 

U,B.C. HOUSING DEVELOP ENENT 


APARTMENT PROJECTS 
NIAGARA & VIRGINIA STREETS - 2 PHASES 


DUMPLES OF JOBS RECENTLY DONE BY 
GEORGE c. FREY READY-MIXED CONCRETE, INC. 


M.Y.S. THRUMAY- SOUTH OF WALDEN AVE. NEAR BROADWAY 
SEWER WORK OM CHURCH STREET NEAR THE ERIE COUNTY 
OFFICE BUILDING. 


“SCHEDULE B" 
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PINE HILL COWCRETE MIX CORP. 


PRICE INCREASES PER TON SINCE 1-1-67 


Concrete Sand 
Gaavel #1 (/“ top size) 
Gaavel ft (1 1/4" top size) 


Concacte Sand 
Gravel #1 (5/8" top size) 
Gaavel #2 (1 1/4" top size) 


"SCHEDULE C" 


INCREASE EFFECTIVE 
Maach 1, 1968 


$2.20 $3.20 
$2.40 $2.50 
$2.20 $1.50 


INCREASE EFFECTIVE 
December 1, 1970 


— — —— 


FROM TO 

$3.10 $3.50 
$2.50 $3.00 
$2.30 $2.75 
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a* 


GEORGE C. FREY 
561 PAVEMENT ROAD 
LANCASTER, NEW YORK 14086 


DEAR SIR: 
ENCLOSED IS OUR PRICE LIST EFTFC(I4T APRIL I. 1968, 
YOU WILL, Of COURSE, BE \LLOWE? 20% AN» Z% '"ISCOUNT FROM 


THE PRICES AS SHOWN OW Mif ENCLOSE. Lilie 


THOMA; J. là TUN 


OFFICE MANAGER 


TDS1k1 
ENC, 


SCHEDULE _ "E 


eee ˙— ee eee 
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Coons: , 
2 * " 


„ 


OFFICE AND YARD 


2255 BAILEY AVENUE. BUFFALO 11. N. Y 
JANUARY 31, 1968 


PRICE LIST - f.0.B. PIT - EFFECTIVE MARCH 1, 1968 


, 


WASHED € SCREENED SAND-- 


000 $2.50 PER TON 
Vcc 2.50 *" * 
CONCRETE " „FFF 3.20 " 
U AA 3.20% * 
benen $3.50 °” ” 
| WASHED & SCREENED GRAVEL-- \ 
#1A ROOFING GRAVEL. .(1/4" TOP SIZE) $2.50 PER TON 
" 9 Ui" * * j 2.90 " e 
9 QUEM e ** )€e na " 
#1 „ .Ue* „„ * ) 2.50 ° * 
$2 e „„ 2.30 * ° 
43 ( ps © iigsondet TIPP 2.00% 
BANK RUN GRAVEL OR BANK RUN SAND..... * $ .70 PER ron 
-4" CRUSHED BANK RUN (ITEMS 3 OR 3x) * 1.20 " " 
-3" " ~ © (ITEM 2 EFB) ‘ 2° * 
-2" . " © (ITEMS 2 EFBx 
| OR ITEM 4) » $9 * 
i -1* ° 6). W Sas Literas Óh 346 
l 2371 % " " " pe 69959 *bsteses k Lone “T " 


DIRT FILL - $1.00-2.00-3.00 PER LOAD * ACCORDING TO SIZE 
TOP SOIL 1.00 PER YARD 
LEACH BED FIIIIIInn . 1,08 * , 


*o* 


* IF AVAILABLE 


TRUCKINC CAN BE ARRANGED, CHARGES UPCN REOUEST 


PIT LOCATIONS 


SAND & GRAVEL 324 PAVEMENT RD, LANCASTER 683-6205 
SAND & GRAVEL PAVEMENT € PEPPERMIAT " 683-2483 
SAND & GRAVEL GENESEE & SHISLFR ^" 583-4224 
BANK RUN GRAVEL, 

SAND, & FILL JONES & RANSOM : 759-8189 


SC ur iW LE f 


me 


* fore 3811, Deo! 


136 


MR -Shes rane, ordres o0 - 


metre edo tn 8 
AL at $ It 


KSÜGRN necari RE QUESTÉI * 
rtl. RENT M 
Pine Hitl Concrete “iy 1, 

— ^o NK. ism 
y Avenue 
or. I 8 7 
PaffaJo, 11, “ew York 


January 23, 


Mg, George C. Trey 

Geerge C. Frey Netching Plant 
$61 Pavement 1044 

Lascaster, Mew York 


Dear Mr, Prey: 
As per our agreement, please 


request an increase in price, 
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1955 


Inc, 


^e notified that we 


on or before April 


1938. 
Very truly yours, 
2° WE 111 Gr MIX CORP 
Ludwig +. Kahle 
President 
LPE: jce 
Certified Mail - Return "eceipt Pequested 


SCHEDULE "G" 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


xe decode de „ ode ode 4 „ f 4 „4 n „ 4 4 „„ 4 4 „ „„ „„ „ 4 64 „„ „„ X „ „ X 


GEORGE C. FREY READY-MIXED CONCRETE, INC. 
GEORGE C. FREY BATCHING PLANT, INC., end 
HERBERT FREY and LOIS MUCK as Co-Executors 
of the Estate of GEORGE C. FREY, Deceased 
Plaintiffs 


Civil Action No. 1970-277 


SUPPLEMENTAL SUPPORTING AFFIDAVIT 


vs. 


PINE HILL CONCRETE MIX CORP. 
REGENT SAND & GRAVEL, CORP. 
LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL, AND FIDELIS H. 
PFOHL, Individually and as the 
Controlling and Surviving 
Directors, Officers end Shareholders, 
Liquidators and Receivers of the 
Assets of PFOHL BROTHERS, INC., a 
Dissolved Corporation, and 

PFOHL BROTHERS, INC. 


Defendants 


„„ „„ % b eae eee eke RC Rew KRE SE 


STATE OF NEW YORK ) 
COUNTY OF ERIE ) ss: 
CITY OF BUFFALO ) 

CHARLES J. McDONOUGH being duly sworn, deposes an. 
says that he is the attorney for the defendentr herein. This 
supplemental affidavit in mac» in further support of a motion to 
vacate, modify and resettle the order of this court mede and 


entered on May 7, 1971. 


Deponent ^es been engaged in the trial of an action 


in Supreme Court, Genesee County, from Mondry, Mav 10, 1071! vat t1 
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Thursday, May 13, 1971. Since deponent's first affidavit was 
sworn to on May 10, 1971, deponent has had his first opportunity 
on May 13, 1971, to read the transcript of the proceedings before 


this court on May 7, 1971, when the order in question was granted. 


Since deponent and Mr. Weiss appeared in court on 
March 5, 1971, when the court set the time-table for first 
interrogatories and depositions (April 12, April 19, and May 17, 
1971, Transcript p. 52) deponent has been continually engaged in 
court in various rhases of litigation; e.g. representation of 
three witnosses before the Erie County Grand Jury in its Dome 
Stadium investigation; trial ef ection of D'Angelo vs. Taber 
‘Iastrument Corporstion in Supreme Court, Erie County on March 15, 
1971. 


Mr. Norman Moren, Controller of the defendant Pine 
Hill Concrete Mix Corporation, an essential party to preparation 
for answering che interrogatorí*s, was out of town on his annual 


vecation from March ?3 co April 6, 1971. 


On March 22. 1971, deponent began sn extended 
series of examinutions before trial in the case of Clinton- 
Ressler Corporation vs. numerous fire insurance companies, an 
action now pending in Supreme Court, Erie County, which were hel 
on a day to day basis, pursuant to Supreme Court order, at the 
office of RODGSON, RUSS, ANDREWS, WOODS & GOODYEAR, No. 1M & T 
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Plaza, Buffalo, New York. These depositions continued daily 

thereafter, five days per week, with the exception of one day, 

for a period of five weeks, until Thursday, April 22, 1971. 

Deponent attended said depositions for the entire day each day 

thereof. The depositions were adjourned on Thursday, April 22, 

1971 until June 14, 1971, when it is anticipated they will continue , 
for a further period of between one and two weeks. 


Recognizing thet it would be impossible tc meet 
the deadline set for the interr getories and depositions set by 
this court on March 5, 1971, deponent on April 7, 1971 called 
Mr. Weiss and advised him of the reason why it would ba impossible 
to meet the deadlines. 


On April 16, 1971, deponent wrote to Mr. Weiss 
along the seme lines requesting that we "---5ee Judge Curtin, when 
mutually convenient, to arrange a new time table with respect to 


tie interrogatories and EBTs in our case." 


Mr. Weiss did not reply to deponent's letter. 
* stead, he served the motion to strike the defendants’ answer 


and for other relief, which resulted in the order entered herein 


on May 7, 1971. 4 copy thereof is annexed hereto (Exhibit A). 


As mentioned by the court (Transcript p. 30), 
deporent discussed with the court a proposed adjourned date for 


triel of another case. The reason deponent "said nothing to me 
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(Judge Curtin) about this matter" (p.30) is that deponent saw no 
need to mention the status of Mr. Weiss’ motion at that time, 


particularly in view of the fact that Mr. Weiss was not present. 


i Deponent intended to, and did thereafter call Mr. 
Weiss on May 5 and May 6, 1971 to adviss nim of the necessity of 
deponent's presence in New York on Friday, May 7, 1971. On 

‘neither date did Mr. Weiss return deponent's call (p. 4 original 


McDonough affidavit). 


n" 


Oa May 7, 1971, ín court, Mr. Weiss stated to the 


‘court (p. 37, transcript): 

j "---they (Frey) can't even bid on contracts 

$ against them (Pine Hill) and as a result, 

| Your Honor, probably sees the Pine Hill 

i trucks all over tħe city on these big 
concrete jobs and the Frey trucks are not 


i in sight anywhere." 

f The Frey Ready-Mix Concrete trucks were in fact 
readily visible te all or-lookers, including the court, during the 
pro, ess of the rec ut sidewalk construction job cn Court 

Btzeet, Franklin Street, Niagara Street and Niagara Square around 
the U. 8. Court House. The Frey trucks were delivering orders of 


ready-mix concrete for some time on that job. 


The plaintiff hes sv d no prejudice by reason 
of the unavoidable delay ín answeriny the interrogatories and 
conducting the depositions. Whether the interrogatories were 


answered, and the depositions were conducted in Merch or April, 
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or during the coming summer, will make absolutely no difference 
in the eventual result. The case cannot possibly be tried before 


the fall or winter of 1971. 


As pointed out in our origine? affidavit, no such 
drastic interim relief as that granted the plaintiffs herein was 
requested in the plaintiffs’ notice of motion. In fact, Mr. 
Weiss conceded this on March 7, 1971 when he informed the court 
(transcript p. 36): 

"Your Henor, what we would like co have done 


rea)!;, Your Honor, is - this is a little bit 
oeyond the motion,---". 


T The court on May 7, 1971 (p.38) stated its desire ` 
".--to get some disposition of this case which is going to be 
practical and fair under the circumstances." | 


Deponent submits that the defendants have ceither 
intended to, nor have they in fect "refus(ed) to submit to the 
orders of this court---". 


The plaintiffs’ claim of poverty and inability to 
compete (p.38-9) is completely belied by Mrs. Muck's testimony 
(p.40) that although "possibly Pine Hill has at least sixty to 
seventy percent of the business", Frey has thirty percent of the 
ready-aix concrete business in the Buffalo ares. 


Mrs. Muck admitted that Frey owns both a batching 
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plant, and a gravel pit in Alexander, New York which supplies 


fifty percent of Frey's product (pp. 44-5). 


Mr. Weiss’ statement that the interim relief 
irequested "is a little bit beyond the motion" is a masterpiece 
of understatement. In requesting the court to grant an order 
direct ing the defendant, Pine Hill to sell to Frey "at the 
|prevetling prices that last were in effect that we agreed to with 
‘the discount" end leter incorporating in the order the phrase 
2 the seme prices, terms, conditions and discounts as 
| fendents sold and delivered to plaintiff during the calendar 
| 1967;---" counsel secured for his client a potential 
eee windfall far in excess of any benefits the plaintiff 
eom have received, even if the contract continued during 1968, 
1969, 1970 aad 1971; for the following reasons: 


$ 


The 1949 contract which is at issue herein and a 


provisions concerning which the court was not info:med on May 7. 
aid contract is annexed hereto and marked "Schedule B". 

; Paragraph 13 provides that Pfu^l Brothers Inc. 
(Pine Hill's assignor) shall sell to Frey the concrete, sand, 
grit end gravel "---for the prices and upon the terms ich shall 


be agreed to sonually by the partíes hereto and set out on a 
written schedule signed by both parities to this agreement". 


Paragraph 17, as amended December 31, 1949, reads 
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as follows in its entirety: 


"17. Prices for sand, grit and gravel to be 
furnished by PFOHL BROS. INC. to GEORGE 
C. FREY and purchased by GEORGF C. FREY 
hereunder, shall be adjusted and fixed on 
a separate written schedule by mutual 
agreement once each year as of April Ist 
during the tere of this contract end shell 
remain in effect for a period of one (1) 
year thereafter, unless modified in writing 
dy mutual agreesent, (it being the intent of 
the parties hereto that the prices so fixed 
for one year shell be binding on the par’ ‘es 
for one year, except as herein provided) 


If any party to this contract shail desire 
thet a change or revision be made in the 
piices of sand, grit : gravel to be sold 
and delivered under 18 az cement effectiv: 
on and after the lat day of 0 following 
April, such party shall gíve written notíce 
by registereó wail of his request for such 
change of prices, at le»-* sixty (60) dayc 
prior to such first day .. the following 
April, Changes or revisions can only be 
made to conform with prevailing pit prices. 


Prices are to be prevailing pit prices, less 
twenty percent (20%). Two percene (2%) 
discount will be allowed if bills for 
previous month are paid ou or before the 10th 
Gay of che following month." 


‘Matter in parenthesis new; emphasis ours) 


Paregraph 19 of the plaintiffs’ complaint alleges: 


"---the pr to be charged for said gravel would 
at all timer be the prevailing pit prices which 
were prevailing in the srea, as the same would be 
mutually agreed upon and fixed by the parties on or 
before February lst of each year, and to be 

effec: ive on or after April Ist of seid year, after 
deducting therefrom a discount of 201, plus 21 

for prompt payment, or s total discount of 21.61 
or a net price of 78.4% of prevailing pit prices 

in the area, as so agreed upon and fixed; all as 
more fully est forth in said agreements and the 
amendments thereto." 
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On information and belief, there were no price 
adjustments between 1957, when the defendent bought out Pfohl 


Brothers, and 1967, except in 1958. 


However, in February, 1968, the defendants did 
notify Frey of their intention and desire to increase the price 
of sand and gravel, pursuant to the provisions of Paragraph 17. 
Frey thereupon refused to agree to the price increase, but only 
jon the ground, as Frey claimed, he was not notified of the 
defendants’ intention to increase the price on or before February 


1, 1968. 


The defendant Pine Hill continued thereafter to 
deliver send and grsvel to Frey until on or about January 31, 
1969. Although Frey wes billed st en increased rate cach month, 
he refused to pay the increase. Pine Hill thereafter brought suit 
against Frey in Supreme Court, Erie County for a balance of 
$40,026.03 due for sand and gravel delivered between April 1, 1968 


and Jenusry 31, 1969. That action is still pending. 


Even if the contracts had remained in full force 
anc effect, the defendants concededly would have had the right, 
and would have raísed the príce of sand and gravel during 1969, 
1970, and 1971, to conform with "prevailing pit prices", which 


the defendants other customers were paying each year. 
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Typical price schedules of the defendant Pine Rill 


one dated April 1, 1958 (Schedule C) and one dated December 1, 


1970 (Schedule D), are annexed hereto. 


Annexed hereto is the affidavit of Norman Moren, 
Controller of the defendant Pine Hill, sworn to May 14, 1971. A 
study of the annual preveiling pit prices set forth therein, for 

the potential 
1968, 1969, 1970 and 1971, show clearly thet. windfall Mr. Weiss 
hes arranged for his -lients, in inserting a provision in the 
order that the defendants sell to Frey during the pendency of the 
litigation, at the 1967 prevailing pit price. What this would 
amount to, if enforced, would be co give the plaintiffs a 
discount of almost 5OL on the prices of send and gravel, in addition 
to the 207 he would otherwise be entitled to. 

This is obviously unfair and inequitable. Deponent 
feels certain that the court, in granting the order of May 7, had 
no intention of giving the plaintiffs such a tremendous financial 
advantage, or of so drastically penalizing the defendants, pending 


t. lal of this actícn. 


Even if the plaintiffs ere successful, upon tríal, 
insecuring the injunctive relief sought, and the reinstatement 
of the contracts, it will have to be at prevailing pit prices, not 


at 1967 prices. 


Neither deponent nor his client hsve ever intended 
to, nor do they desire tc delay the answering of the interrogatories 


or the teking of the depositions. 
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Deponent therefore requests that the court delete 
the first three ordering paragraphs of the order of May 7, 1971, 
and impose such further reasonable controls and safeguards 
designed to expedite the answering of the interrogatories end the 


||teking of the depositions, as tn* court deem proper. 


tc before me this 14th 
of May, 1971 


KATHLEEN È WHALEN 
Notary Publi. Sor, of Neg Vou 

m I 52 — ? 
: "oe 3 
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April 16, 3971 


Mr. Arnold Weiss 
Attecney at Law 

10 Lafayette Square 

Nat tale, New York 14205 


Rei George C, Frey Cecorete v. Pine Mill Concrete et el 
Dear Arnold: 


Swpplementir. our telephone cenversation of 
April 7, I beg te advise that I am still iavelvwed iu the 
fire insurance EBTs which began on March 22. They wili 
continue at least thr3 next week. 


It will apparently be mecessary for us to 
see Judge Curtin, wher mutually convenient, to arrange a 


aru time table with respect to the isterregetorier and 
EBTs in eur case. 


Sincerely yours, 


Charles J. McDoaough 


SCHULE . 
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AGRE rKenT, mace tiiel7th day of May, 1947, by and 
between JEOAGE C. Frit, residing in the Town of ancaster, New 


York, whose office ana post office adurees is willie Striet, 


R.F.D. #2, Lancaster, «ew fork, perty of the first part, and 
PFOHL BROS. INC., a business coroorati:n organized and existing 
under the laws of the State of Kew York, and having its prin- 
cipal office at Pfohl noad, in the Town of Checktowaga, New fork 


party of the Second part; 

WHEKSAS, FOE C. FREY is the owner of the fol¥owing 
described real property on which there sro icposita cf sind, 
grit and gravel, suitable for commercisl ure, enc which PFChL 


BROS, INC., desire to purchase: 


ALL TliaT TRACT On PARCEL OF LaùD, Sivuste in the 
Town of Lancaster, County of Erie and State of New York, 
being part of tern Lots hkusbers Four (4) anu Six (ó), in 
the ht (5tr) Section, Township Eleven (11) and hange Six 
(6), according to the hol tand Land Corpany's Survey, 
bounded and described as follows: 


brolshlad st a peint in the northerly line of 
Lot Number fix (6), which is ilsec Lhe center line of 
Peppermint ad, cistant cast rly six hundred and tee (602) 
feet froc ae northwest corner of 1d Farw Lot Number (6); 
runnianw thence uthwardly parallel with the westerly line 
of said Farm Lc. Number Six (6), one thoussud seven hundred 
and seven and thirty-four hundredths (1797.34) feet; runnin 
thence eastw.cily along tle scutherly line of lands conveyes 
by the Buffclo Sand Co Inc. to the party of the first part 
by deod deted Avril 27, 1/4) and recorded in the Erie 
County Clerk's Office on that day in Liber 4503 of Deeds 
at page 447, two thousant thirty-nine ano tiíiirty-two hun- 
dredths (2039.32 feet to a stake situated on the easterly 
line of Lot kurber Four (4), dictant soutierly one thousand 
five hundred forty-five «nd seventy-two tundredthse( 1545.72) 
feet frog the norti.castcrly corner of suid lot; thence 
northerly along the easterly line of ssid Lot Number Four 
(4), one thousana five hundred forty-five and seventy-two 
hundredths (1545.72 fcet to the northeast cormer cf said 
lot, suid „oint being also in the center line of Peppermint 
koad; thence westerly along the northerly line of said Lot 
fiueber Four (4), one thcousund two Lundr d twenty-five and 
sixty-tro kundreitiio (1245.64) feet; tnence southerly at 
right angles, one hursrcaó (rirty-two (13:1) feet; thence 
westerly at riytt 4 lee, cishty-two and five tenths (62.5) 
feet; thence northerly 2t right angles, one hundred thirty- 
two (132) feet to tne northerly iine of said Lot Number 
Four (4); thence westerly long the nort.erly line of Lots 
Numbers Four (4) and Six (6), six hundred twenty-two and 
fifty-one hundredths (622.515 feet to the place of beginnin 


containing seventy-five anu sixty hundredths (75.60) acres 
be the same gere or less. ý 


SCHEDULE "B" 
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SUERJECT, how r, to a certain cil und gas lease 
o ins ly wade, e cute anc celivered Ly Frank J. Reil and 
Alas ï. Veil, iis wife, to epen and Laoncoster Light, rower 
ani Conduit Corpany, Jatec august 26, 1j45, end recorded in 

he «i ct, Clerk's Office on Seplember 3, 1325, in 

Liber 1 Lecds at pase 237, «und all renewals and modi- 
fication of, 

SLLJLET alto o u cortein rigut of way given by 


Buffalo Sinc Co., Irc., to wen York State Electric & Gas 
Corporation, Gated February 15, 1,10%, and recorced in the 
trie County Clerk's Office on June 19, 1946, in Liber 3917 
of eds at page 516. 

SUBJECT also Lo the rishte of Franklin J. Weil 
and Alma K. eil, nis wife, es tenants or sid presises to 
occupy the sime until april 1, 1750. 

and 

WHEREAS, Eos C. FREY is engavrd in the Susinesse o 
preparing, selling anu deiivering ready-cixed batches of concret 
for use in construction projects and hus erected upon tue said 


pretises, equio;ed, maintained ani oceratec a batcher plant at o 


d near the aforesaid deposit of sand, grit and gravel, and has 


heretofore purc>csed wasked and screened sand, rit anc „ravel 
secured from the prem ses before--entíoned for use ín sanufactur 
ing batches of concrete a44rcaj.tc., and s.id PFOHL S208. iNC. is 
purchasing a]l of the forezcing previses, includin; the pre-ises 
| upon which the batcher plant of siid GEONGJE C. fal is located, 
\ \ and it is desired by tor C. FizY to retain the HA of the sai 
batcher plant and to secure nd, grit and gravel for the con- 
tinuance of its operation, 

NOW, THESEPORKE, in coneiceration of the foregoing and 
the covenants, terns anc corcitione hcreinaoíter cxpresseu, the 
above nssed perties hive &;recc, and co rulually sree as follow 

1. PFOLL 54CS. ikC. coes rereby lesse to GEORGE C. 
FREY, foi rental of Ter Collare ($10.00) oer yer, and the 
other consideretions terein ««prctsed, ull of that part of the 


pretises shown on the survey ansexec hereto anc marked, "Exhibit 


A”, :uncluding oll .p»urtenances tiiereto. 


Li 
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2. she entire cost of the equipment nd maintenance 
of ssid Satcher alant uon ssid premises ans of its machinery, 
bins, sceles, equivnent, water reservoir, welis, ictaining walls, 
foundsticns, arivcways und other wayt, works anc means relating 
thereto is is-umed and shall Le Lorne by GiUnGt C. FREY, — 


ively, without contábution from PFOHL BROS. INC. 

J. All risa of duzase to s&a'd batcier plant or to it 
equipment, or its personnel and workmen, or to the public, 
resulting from fire, c&ve-in, lightning, dust, accident, or 
otier cause, shall be azsurzcd and vorne by toner C. FREI, ex- 
cepting dacage resultin; from cave-ins, if any, that shall bo 
caused by excavation ede oy PFOHL 5nhOS. INC., is too close 
proxinit; „he structures or ZGrívevays of ssid plant. 

ù All portable buiicings and equipment wnich stall 
be erected or installed by UtOnGE C. FREY uoon the land purchas 
by PFOKL BáOS. INC. under this agreenent shall be and remain the 
pr oerty of GEOR;E C. Fat, subject to the conditions herein- 
after stated, but all driveways, retaining walls, foundutions 
and well installed thereon by 3LORGE C. FREY shall b-*core and 
rerain the property of PFOHL BAGS. iNC., exclusively, without 
obligation or contr.buticn on its part, ercept us hereinafter 
set forth. 

GOGE C. iuLY stall, during the term of tiis contract 
be solely rerpcnzible for the scfety and stability of retaining 
wal e, foundations, wells nd drive:ays and ell otner instrument 
alities placed by cic upon tnc ,reríses pourcnased by ?F^iL BROS. 
INC., for use in connection witi. the construction, equipaent 
and/or ooeraticn of the batcher -iant, bul PFOhL SAOS.INC. shall 
not excavate sand ritt or «revel in suer close »romgimity to 
said plant ar to wa«cn or end.nger the founcalions or drive- 
ways thereof. 

5. Irons C, FALY siali cause tne assessed value of 


the structures, constituting his batcher plant, placed on the 


— ꝗ ˙ 7ꝛ eee 
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Sands purchased by PFORL Dba4Gf..1NC., to be sepcrately cetermined 
and fixed by ti Board of Assesscrs, or ener oroper municipal 
board, or officer, of the Town ci Lancaster, anc shall promptly 
pay all taxes and assessrents, bascd on the 368889 valuation 
of such batcher plant, that shall be levied against said ba'cher 


plant, or azainst the portion of the lands purchased by É OHL 


— MÀMÀM— á— 


BROS., INC occupied as the batcter plant site, during Ge tera 
of thie agrecnent. 

6. cGtOück C. FREY shall uee auc cure and cuution in 
and about the opercticn of the concrete batcher plant contemp- 
lated under this contract, and shali nct cauee or perwit any 10e. 
damago, of tuisunce, nh or «bout the o eration cf said plant and 
shall, at tis sole exzense, prot ct and defend /FOHL BKUS. INC., 
and its officors, a;ents and servents, from snd *7&ínst any and 
211 clairs, demands, actions enc suite that may be asrected or 
brought against said PFClL BCS. IRC., or a;cinst its officers, 
agents or servants, cs à result cf the operation of the afore- 
said batcher plant Ly JrCuce. C. FuiY on tre land purchasea by 
PFGhL BACS., INC., anz ssid siOadGt C. FREY shall, at his sole 
expense, carry ana «ainlain, during the tern of this contract, 
full and adevuscte »or«zen's compensation insurance, covering 411 
of his employe.s and siasll .1so carry puolic iiability and boile 
explosion insurance with lisits cf $50,000.20 to $100,000.00, | 
with solvent insurance carriers, duly licensed unuer the Laws of 
the State of lic. *cra, for che protection «f hinself and PFCKL 
BROS. iNC anc shall ceaiver to PFOhL brnoS.IhC., on request, 
certificates issuci vy sucu insurance tasriers, showing such 
insurance to be in fuil force ana effect. 


at lio other concrete batciher plant ray be erected or 


operated on the precises purchased by PFOEL BROS. II., 
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located at the junction of Pavement and Peppermint .o1cs, in the 
Town of Lancaster, New York, or any other property whic. pFONL 
BROS. INC. now or rereafter roy own, lease or coorute, while a 
batcher plant is operated by GkUKGE C. FREY or ty cis reirs, 
legal representatives, successors or sesigng, uncer this agree- 
ment. GECRSE C. FREY, his heirs, legal representatives, srecesq 
sors or assigns, shall not opcrate a washer plant or process 


sand and gravel within the County of Frie while tiis contract 
ís in effect. 
In tie event that GECROE C. FREY shall acquire any 


other property on whic! there may be gravel deposits, and in the 


event that he shall decide to cause tre same to be cade avail- 


Able for the puroose of orocessing sand, yrit or gravel, ne herep 


vy agrees to give PróEL bROS. KC. the first chance to operate 
the sume upon terms to oe negotiated and agreed upon between 
the sarties. The said PFOKL 308. INC. shall be siven thirty 
(30) dsys' written notice of the availability of such gravel 
deposits. All stripoin:; of overburden shsil te done by PFOEL 
BROS. INC. Sana, grit waa gravel shall be rolc at not to 
exceed ten cants (10¢) per ton by said ukOnak C. FREY to PFOKL 
BROS. INC. In the event tùit PFOUL BROS. INC. fails to exercise 
such option, tie property in question may be sola to any other 
person, firm or coro raticn. 

In the event th.t JECnak C. FREY siall acquire the 
property situated on the vest side of Pavement koud, 2d dir- 
ectly across from the heil Sura, then De res to give to 
PFOHL BROS. INC. à right-of-way orty (40) fect in wiath along 
the soutnerly line cf t.e preises retained oy o-Clur C. FKEY 
from the "eil “ars, Sia rizrt-O0i-«ay to un until the pit is no 
longer operated coi: crcíally. 

8 PFCaL back. INC. shali saxe, Dronul:aste and enforc 
rules requirín; ell of its enplcyees Lo «eep off tue promises 
hereby leases to scOnmur C. „E, except wiile on 


, tne business of 
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PFOHL BROS. INC. 

3. SEOnGE C. FREY shall make, promulgete and enforce 
rules requiring all of his ecployees to keep off the premises 
purchased by PFOlL FxrOS. INC. not covered by the lease to 
GEORGE C. FREY, except while cu the business cf CAGE C. FREY. 

10. In the event that GFORGE C. FREY, his heirs at lap, 
legal representativos, successors ae assigns, shali cecide to 
diecontinue or sell the (ready mix concrete business or) batener 
plant under this agrecrent and to sel) the portable portions 
thereof, and the machinery, equivrert,( trucks und Mpourtenances 
used in connect on with the operation thereof, notice in write 
ing to that effect, stating the price, terns and conditions upon 
which such property will be sold ane conveyed shall be given 
to PPOHL BACS. IXC., by resistered mail, and the said PFOHL 
DROS. INC. shall have thirty (30) days from ths receipt of such 
notice in which to purchase said batcher plant, together with 
the mac ery, cquipzont and ap.urtenances thereof, (ani the 
trucks used in and about the operation thereof, upon tre teres 
and conditicns ano for the price stated in such written notice. 

If PFOFL BROS. INC. stall not exercise the option to 
purchase ssid olant and ite equipement, etc., as hereinbefore pr 
vided within thirty (30) days from ‘ne receiot of such written 
notice, GEORGE C. FREY, nie heire, legal representatives, 
succesrors or aséigns, ray offer the said plant and its equip- 
ment for sale to the public. however, if said plant is not opor 
ated for a period of at least one (1) year without a sufficient 
and proper ronson being shown to the sstisfaction cf PFOHL BROS. 
INC., said PFOHL Bas. INC. may, be registered rail addressed 
to GEORGE C. FREY of Lis legal repr-sentctives, at "William Stre t, 
R. F. U. #2, Lancekster, Kew York", or to hie successors or assigns 
at their adireescs, order ihe plant rezoved in six (6) montns if 
no just cause or reason can oe ziven for failing to operate the 


sane. If such plant shall be rea ved, howcver, tha retaining 
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walls, foundations snd wells thereof siail nov ve 


x 
"x 


However, said JtOaar C. 
thc retaining wail to tre “lant, ena ¿4y stel Lea. s which may 
be welded to the rcta.nin; wall way de iisewire reuoved. 

11. ihe said PFOKL sass. INC. agree to furnisi to 
GEOXSE C. -HEY fcr tne usc in his batczer 2lant located upon the 
premises herein scritcd, sind grit and gravel ss he may requir 
from any pit or property wich they now or heresttler cwn, lease 


or operate locitec ir tre Ccunty of brie, at the pit price 


delivered in the bins it the batcher plant herein describea, los 
discounts herein: ter nenticned. 


% In the event that said GEORGE C. FREY aesires to expan 


the batcher plent fecilities herein referred to, PFOEL 5:r0S. IIC 


will cooperete to the fultest extent and, if necessary, at the 
option of the said CAE C. FREY, include e new location at any 
other pit or washing plant owrec, leased or operated by said 
PFOHL BROS. INC. Eowever, any nev crushed stene batcter slant 
iio en on any oremises nce or hereafter owned, leased or oper 
ated by PFOHL Bucs. INC. other than st Pavement and Pep;ermint 
Roads, Town cf Lancrestrr, new York, shall be covered by à new 
agreement between "ie narties. 

12. This lease eral} inure to the benefit of the heir 


representatives, srinistrators, c«4ecutore, succecsors ond 


assizns of the sid GECRGE C. FREY, and vay be assi-necz by rim o 


— — 


them, or sublet in whole or in gart at any time curing the tere 
thereof or tne ter» of any renews] thereof. 


13. PFOHT ut S., IAC. des reed and aces Lerety agree 


— 


to sel) and deliver, curir2 tre ters of tris centract, to GECKUE 


E 


ES FREY, and to rit heirs at Law, Teca) represe: ives, succes- 


—— a A 


Sers und estigns, t the batcner ;l1:nt on Lhe orerises ours 
rased by eFOEL 1 8. INC., ot rive tnt ona Yep ernint noads, 

An the Town of Lencuster, oF suc. tter ¢lest of in. .8 way | 
rel it d aad served: crete s.nd, grit and sravel 
fran he suid its. ne gana ana grit, referred to 22 tnis | 
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agreement, shall through & screen with a onee verter inct aesh, 


or openin-, nc the ;ravei shali ve of two size, ene of w ích 
sizes shsll pas’ uren creon with 2 cr o ening one- 

| 
half inch in size nd shall be retained on a serer with quarte 


inch mesh or ogenin;s, sas thc ether size shall pass through & 
screen with 4 nosh er ovening one snd one-half inches in size 
and be retained on & screen having a cesh or o,enín; one-half 
inch in size, for the prices anc upon ter: s which shall be 
agreed to annually by the o5rtios hereto ea^ s it cn a write 
ten schedule signed by toth nartics to this agiecment,. 

The said YFOLL BROS. INC. reer to furnish to GRORGF 
C. PREY, his heirs st TU lezal veorescntatives, succe: ore an 
ar-igns, such grades of sand, grit anc gravel gs Le nuy require 
for the operation of his business. i 

Exhaustior of suitaole muterial for concrete mx &t 
all pits owned, leased or operated by PFOAL 5 C8. inc. shall 


terainate this contract.  kxhausticr liz 1 tera lack of b n^; 


grit and gravel in correrciol cuontities ter suitable ana 


m my 


through exploration of the properties. 

14. GiOxGE C. FREI, in ccneideration ef the granting 
of the privilege to oper te a ready mix betcher slant on the 
prenises purchasen by PFOKL BRCS. Inc. ‘Aexclusively, 4n pre- 
paring and ronufacturiíng his concrete batches, except as herein 
otherwise provided. 

1f, however, scuack C. FREY, or tis Loirs8 at law, 
Legal representatives, successors ané a:sizgne shall otvain an 
order for concrete 4:;re;ste in ahiek crusitd sene, sand and 
grits are the component parts. GEORGE C. REY may purclese 
crushed stone, sand and ;rits elsewsere ins ‘46 the same in his 
concrete azyregatc. 

15. PFORL us. LaC. shall keep the Latccer bins r 
C 3b C. FREY'S bateher plant “illud wili sand, srit and grave 


as y be nequíred fros its pits at sli tines during the term o 


| 
\\ 
li 


J tu T 
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this contract, subject tc the conditicns and tii itabions ex- 
pressed therein. i hL nos. INC. s. li «cep a stoca pile of 
ap roximately 7590 tons cf catecisl on nana for ust in the 


"n 


batcher plant of vivbsl C. ruf. 

It is un;ertood und agreed that POL 508. IC. shall 
not be ble for any failure, loss, o> dase e :&used by, oi 
arising out of, fires, strikes, flood, war, public <iscrcer, 
lawless actions, rioting, coídemiíes, crveeins or cauaees beyond 
ite control. While PFOHL BRUS. IC. is unable to 30liver sand 
or gravel because of any cf saiu causes, however, GiUavE C. FEI 
may cv Cire sand, grit and gravel elsestere for use in rixing 
his aggregate. 

lo. All prices Fixed under this contract include the 
cost of delivery of sand, grit zná vravel. 

17. Prices for sand, vrit and gr:vei to be furnisined 
by PFOHL BROS., lNC. to CAGE C. FREY anu purchasea by Urine C. 
FREY hereunder, shall be ecjusted ana fixed on a seperate ratte 
schedule by mutual a;reercrent once cach ye.r as of avril ist 
during the tera oí this contract and shais resain in effect for 
@ period cf one (1) year thereaiter, unless mccified in vritin- 
by mutual agreement. 

Prices are to be prevailing rit prices, less twenty 
per cent (202). Two per cont (21) discount will te allowsd if 
bills for previous month are paíc on or before the 10th day of 
the foliowing month. 

lf any party to this contract shali desire thit a 
Change or revision oc rade in the prices of sanc, grit or gravel 
to be sold and delivered under this a4reenent effective on and 
after the lsat cay of tae following April, such party shall 12 
written nctice oy revjistered neil of ris recuest for such change 
of prices, at lest sixty (60) cays prior to ruct first day of 


the following Aoril.  Cranges or revisions cur cnly te made to 


conform witn orevailing pit prices 


t 
* - gf 
, * 
— 
157 | 
Defendants’ Supplemental Supporting Affidavit | 
of Charles J. McDonough. | 
18. This contract shall be binding in all resprects 
on the successors nd sens of PFOKL 10g. INC. 
I 
19. This contract skali Lecome effective on June * | 
| 
13,3, cr at sucn ister tire as title by ihe preriscs may pass 


to PFOHL 3nOS. ii.C., end shall continue for 2 term of fifteen 
(15) years unless sooner terminated by mutual consent, with the 
privilege reserved to stunsk C. FHEY to renew the said lease upo 
the sane terns, by notice in writing of uis iption to do so by 
registered mail addressed to PFOKL BaCS. INC., at Pfobl hoad, 
Cneextowaga, New York, or to tieir successors and assigns, not 
less than ninety (90) days prior to the terrination of the 
fifteen (15) years provided Lerein. 

IN WITMESS LHiREOF, the part. s have caused tris 
agre«mrcent to be executed by à!.*6^ C. FRE! unser his hand and 
seal, and by PFChL BROS. INC., acer the Lana o ats President, 
thereunto duly authorized, anc ts corporate seal, the say and 


year hereinbefore first written. 


_____GFOKE C. FREY (L.8.) 


Geor,e C. Frey 


PFOHL BnOS, Ine. 
By: 


PAUL t. P"FOnL 


Paul M. Pfotl, Presiaent 


STATE OF LEW YOut) 
COUNTY OF Enlk ) 88 
VILLAGE OF DEPEN ) 

On this 17th day of uay, 134), before re, the sub- 
scriber, personally cane GLIAL C. En , to me personally known, 
and «nowM to ne to de thc same persen 4,escribed in and who 


executod the witnia instrument, and he iuiy ucanosleiged to me 


that he executed t.e sire. 


nablCLU P. Ai LLI 
Haro]d P. telly 
Hotary Public 


ln and for trie County, N.Y. 
Vv Fas- eee n er vires vo ren, TO 


2M s 


158 


Defendants’ Supplemental Supporting Affidavit 
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STATE OP NE: CkK ) 
COUNTY OF ERI: ) E 
VILLAGE CF LDEFiY ) 


t^ 


On thie 17th day cf May, 1343, before ze person 
came PAUL ù., PFCrcL, tc we personally «nocan whe, being by ce 
duly sworn, did depose and say that he resiaes in tiie Toen of 
Cheektowaga; th t Lc is the Pr«zident of PFOKL »y:.0S. INC., the 


corporation described in and «hich executed tie bove instrumen 


that he knows the seal of suid corsorition; that the veal 


affixed to said instrument is such cor sorate sesl; that it was 


sọ affiued by orcer of the Board of Dirccteors of s 1c corporatl 


and that he signed Liy neme thereto by like order. 


HAROLD 2. KELLY 
ha Hd P. Kelly 
Notary rutlic 
In and for Erie County, N.Y. 
~y Commissicn expirer Larch 50. 
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— Te 
Prona: BA 2796-6-74 ; «e CONCRETE Mix 
A ; * = 
oe 46 W "e 


OFFICE AND YARD 


2255 BAILEY AVENUE. BUFFALO 11, N. Y. 


PRICE LIST - P. O, B. PIT - EFFECTIVE APRIL 1, 1958 


Washed & Screened Sand -- 


Asnhalt Sand — ......o rtt t $2.20 Per Ton 
Brick * „%%% ̃ ²à ! ab aaa wee a a ail 2,99 T " 
Concrete " "5x vc cst ettee sn bee TETE T Blas a ” 
Filter " (To Specification) 2. 40 « 
Plaster »" dc 873 039 9-939 ˙ A ̃ͤ d TETIT 8 3.20 " * 


Washed & Screened Gravel -- 


Roofing Gravel ( 3/16" Top size) 2.80. ^ 2 

#1 * 6 WA "o7 „* ) if available 2,09 * 

"1 - C y" 3 " ) if available 2,809 C" 

#1 " C WEST" C . . 2.40 * " 

#2 = a ic. 7 EE » le 7 " 

#3 and 4 " — rom „% ² „ ce 1,80 * " 
Banak Run Grabe!!! A &&KKHII ° ae. * " 

Crushed Bank Rum Grave!!! . * 
eee „ 1.00 Per Small Load 
1 " do oy aXX ( Ss 2.00 ^" Mediya " 

n n „ q en PY P ERE 3.00 " Large " 
Top Soil qp do V d Pe ORE ORO 9 10d 1,00 Per Yard, 
Trucking charges upon request 
Pit Locations 
324 Pavement Road Lancaster - NT 3-6203 
Peppermint & Pavement Road " - NT 3-2483 
Genesee & Shisler Road N - NT 3-4224 
Wiltse & Shisler Road Clarence - NT 3-3419 (bank run only) 
Stage & Billo Road Newstead - NF 3-8144 


. 
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PINE HILL CONCRETE 
MIX — 


OFFICE AND YAR( 


RY. AVENLE 


PRICE LIST - F.0.B. PIT - EFFECTIVE DEC”. ‘BER 1ST, 1970 


WASHED S SCREENED SAND -- 


MEME uoa qu Ah EIE a CR dace Ge 8 $ 3.00 PER TON 
, · ð˙ͥͤũbU ð tos —— 3.00 " " 
D e c de Rie ate 3.50 * " 
, ̃ ²˙ ů oh be QUA DONA a ISIE Bod V: or wo 4.50 * " 
, R1 3089409 939 ⅛ð2 4-499 3.50 * " 
WASHED & SCREENED GRAVEL -- 
#1A ROOFING GRAVEL „„ . STIR) sinks os ro y $ 3.00 PER TON 
$1 „% BOP 91903... („ L 3.00 * " 
$2 " Ok" TANE ak gd ee en s e " 
38255 „%% ² de dca RO a A x olor pae ours 2.298. 9 " 
WASHED $ SCREENED ^ONGLOMERATE -- 
r $ 3.25 PER TON 
e 2.25 PER TON 
BANK RUN GRAVEL OR BANK RUN Sayxů?” 9 ̃ . $ 1.00 PER TON 
-4" CRUSHED BANK 777. ̃ ͤ dc maine VOR 1.50 " " 
-.3" " F222 eR A EM S o d ia Med 1.50 ^" n 
.2" 1 " MD EROR IL 3 Mee E UE AURA 1.75 * " 
-1" " " Ma a Rl, dile, Seca A0. SUE Aci lu, cot pum 1.25 „ " 
-.3/u" * " JJ 8 175 * " 
DIRT FILL - $2.00-$4.00-$6.00 PER LOAD .......... eee ACCORDING TO SIZF 
7 ²Ü m-» ob esi wed ⁵ Fia Kueé Bm ĩðͤ P d dac . $ 1.00 PER YARD 
TUUS OQ ̃ ³u-... ⅛˙Ü¹ꝛw-»wr-l. 254 Cede CERES E TO $ 1.00 PER YARD 
TRUCKING CAN BE ARRANGED. CHARGES UPON REQLEST 
PIT LOCATIONS 
SAND 6 qe. 324 PAVEMENT ROAD, LANCASTER 683-6205 
SAND GENESEE & SHISLER ROADS, LANCASTER 683-4224 
BANK JONES & RANSOM ROADS, CLARENCE 759-8189 
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emeemen oma mec mTemRTCT COUR 
UNITED STALES DID inNiuUi NOD 


WESTERS 


EADY (ED CONCRETE, INC., 


BATCHING PLANT, INC., anc 


and LOIS MUCA as co--executors 


f GEORGE C. FREY, caeceased, 
Plaintiffs, 
Civil No. 1970-277 
Vs e 
PINE HILL CONCRETE MIX CORP. 


ENT SAND & GRAVEL CORP. 


LUDWIG F. KAHLE, JO PFOHL, 
2AUL M. PFOHL and FIDELIS H 

DETÓOÓHI * * 4 1142110 “cl ^c te 
PFOHL, individually anc as tne 


nA TA ^ 
nolaecrs, 


O 
£ PFOHL BROTHERS, INC., 


Defendants. 


MOTION FOR SEPARATE TRIALS 


Plaintiffs move the Court pursuant to FRCP 42(b) for 
separate trials of the following parate issues in order to 


expedite the progress and determination of this action: 


ARY SEPARATE TRIAL 


Preliminary Issue l. Was the agreement dated May 17, 
1949 between plainciffs and defendants, as thereafter amended 
(Exhibit 1, hercafter referrec to as “Agreement") materially 


breached by: 
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or 1 = Feoruar Oo, 4 


sell to pla-. Ce. Ne ene. 
Preliminary Issue 4. Is said Agrcement currentiy ss 


sffect and binding on tne parties nerein? 
San? Y 42 » Paati r ^ oo * ^ n 
Preliminary issue ° Does the Court fave 7ursscict-- 
— th :1:1$ 3 — = - Ar — 22 — — T + = ' . - 
over the subject matter anc vi rn NS berenaanes Ar 22 
> Defenses T^ r t r Cii v 
ative verenses inL Lra caru EiCne , sAcsUsive) « 


Dasinesscs 
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T TU "AR 7 nt , " 
Issue te ia in f the de ncaants vioiated a I 
nt - t , T , , “Onc + r ; T 4 
1 antitrust laws in the gravel, concrete or ready- mixed 
or industry Dy: 
i rin + "rzvel 
As 1 dms — 18 "A 


plants and business of their competitor, 


m } - te DP T T 7 1* 
tne derondants Front Layton Act 5 e $ 
USC 18: Sherman Act 1 Y y 18 1 
98818 onerman ACT 3» 14 ana 2, E Vove L 


B. Mono,olizing plaintiffs' sources 


of gravel in the Buffalo area, and acquiring 


plaintiffs' gravel supply Agreement (Sherman 


8. ong aq ing in price fixing, tie-in 
Sale r t 4 prof rencos Fixe ls + eel? 
sales, rebates, preferences, rerusais c sell, 


price increases, price cutting, conspiratories 
to monopolize, monopolization, acquisition of 
competitors or any other monopolistic, predatory 
urses of conduct 


or other illegal actions or 


co 
(Sherman Act § 1, et seq., Clayton Act $ l, et 


seq., 15 USC 1, et seq.)? 
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2 " 
re „ a pzaintzz 2.400 t * anc * 
t : r 
- H > — — — * - — ` 
issue O., Any ana ass ther issues. 
Plaintifis aiso move tne ourt tor suc: ter anc 
relief as may be just and prope r in the premises ana 
awh € me nad i+ + < m na nres re 
such as may expedite the trial E this ase and preserve 
T: £4 " 3 11 ` ny E t * f + — Y tha na + ym ^T 
plaintiffs as a viable competitive tacws ^n the industry anc 
insulate them from the eftects f defendarcs' wrongful practices 
alleged in the complaint ana in the annexed affidavit or rbert 


G. Frey sworn to ine 7, 1971. 


Dated: Buffalo, New York 
June 7, 1971. 


RAT i nA r 
RALCELE, DANNZAIAS, 


ATI * 


K DALE LIN 


Arnoid weiss, 
+ + -— * 
Attorneys Or p 


Ae + 2n 
10 Lalcayevte oq 


j 


r 


"a1 enho^ 
+€L1epno 


LOASDBLANG, MCW NUYUEN « DEL a 


CHARLES J. McDONOUGH, ESQ. 


tor Deženaants 
2530 Waior-Gge DuLiicln 
= 4. NONE 
DuL alo, BOW I02^ Leve 


LC ae 
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LEASE ND AGRZEZENT "TI 518 nad 251 
AGREEMENT, made this 17th day of May, 1949, by ani 
between nE C. FREY, residing in the Town of Lancaster, New 
York, whose office am post office address is William Street, 
R.F K^. Lancaster, Now York, oarty of the first part, and 
PFOHL BROS. IC., ^ business corooration organized anz existing 
under the laws of the State of New York, ani having its principal 
office at Pfonl Road, in the Town of Cheevtowaga, New York, oarty 
of the second part 
7 3EON C. FREY is the owner of the following 
described real promrty on which there are 4eposits of sand, grit 
and gravel, suitable for commercial use, and which PFOHL BROS. 


INC. desire to purchase: 


ALL THAT TRACT OK PAR Er, OF LAND, situate in the Town 
of Lancaster, County of Erie ami State of New York, being oart 
of Ferm Lots Numbers Four 4) am Six (6), in the Firth (Sth) 
Section, Townshio Eleven (11) ani Range Six (6), accor iing 
to the Holland Lani Commny's Survey, bounted and described 
as follors: 


BEGINNING at a point in the northerly line of Lot 
Number Six (6), which is also the center line of Pepoermint 
Rond, distant onsterly six hun!red ami two (602) feet from 
the northwest corner of said Farm Lot Number Six (6); running 
thence southwurdly parellel with the westerly line of said 
Parm Lot Number Six (6), one thousand seven hundred and seven 
end t irty-four hundredths (1707.34) feet; running thence 
eastwardly alone the southerly line of lands 'onveye? by 
Buffalo Sand Co. Inc. to the party of the first part by deed 
dated April 29, 1949 and recorded in the Erie County Clerk's | 
Office on that da in Liber 4509 of Deads at pare 4435, two 
thousand thirty-nine ani thirty-two hundredths (2039.32) | 
feot to s stake situated on the easterly line o^ ^^t Number 
Four (4), distant southerly one thousand five Y så forty- ! 
five md seventy-two hundredths (1545.72) feet trom the 
northeasterly corner of said lot; thence northerly along the 
easterly line of said Lot Number Four (4), one thousand five 
humired forty-five and seventy-two hundredths (1545.72) feet 
to the mrtheast corner of said lot, said point beim also in | 
the center line of Peppermint Road; thence westerly along 
the northerly line of seid Lot Number Your (4), one thousand 
two hundred twenty-five and sixty-two hundredths (1225.62) 
feet; thence southerly at right angles, one hundred thirty- 
two (132) feet; thence westerly at right angles, eighty-two 
and five tenths (82.5) feet; thence northerly at right angles, 
one hundred thirty-two (132) feet to the northerly line of | 
said Lot Number Four (4); thence westerly along the northerly | 
line of Lots Numbers Four (4) ami Six (6), six hunired twenty- | 
two and fifty-one hundyedt 622.51) feet to the place of 
beginning, containing six 82 and hundredths (66.05) 
acres, be the same more or less. . 


SUBJECT, however, to a certain oil sni gas lease 
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N orizinally made, executed ani 4elivere4 by Frank J. Weil and 

yes Alma K. de 11, his wife, to Depew an! Lancaster Light, Power 

MD and Conduit Company, dated August 28, 1925, and recorded in 

PY the Erie County Clerk's Office on September 3, 1925, 1n 
Liber 1649 of Deeds at oage 232, and all renewals and modi- 

— ficatims thereof. 

-a 

— 


SUBJECT also to a certain right of way given by 
Buffalo Seni Co., Inc. to w York State Electric “ Gas 
Corporation, dated Februery 15, 1946, and recorded in the 
Erie County Clerx's Office on June 19, 1946, in Liver 3917 
of Deeds at page 516. 


es 
j 


SUBJECT also to the rights of Franklin J. Heil am 
+ 


BJE 
Alm K. le 1, his wife, as tenants of said premises to occupy 
+ 


11 April 1, 1950. 


WHEHEAS, GEORGE C. FREY is engaged in the business of 
preparing, selling am delivering ready-mixed batches of concrete 
for use in construction projects £ i has erected upon the said 
premises, equipped, maintained and opera ted a batcher piant at or 
near the aforesaid deposit of sand, grit and gravel, and has 
heretofore purchased washed and screened sand, prit ard gravel 
secured from the premises before-mentioned for use in manufactur- 
ing batches of concrete aggregate, and said PFOHL BROS. INC. is 
purchasing all of the foregoing premises, including the premises 
upon which the batcher plant of said GEORGE C. FREY 1s locatec, 
and it is desired by GEORGE C. FREY to retain the use of the said 
datcher plant and to secure sand, grit and gravel for the con- 
tinuance of its operation, 

NOW, THEREFORE, in consideration of the foregc ng and 
the covenants, terms ari conditions hereinafter expressed, the 
above named parties have agreed, and do mutually agree as follows: | 

1. PFOHL BROS. INC. does hereby lease to GEORGE C. 
"REY, for a rertal of Ten Dollars (£10.00) per year, and the 
other considerations herein expressed, all of thet part of the 


| premises shown on the survey annexed hereto and marked, "Exhibit 


A", including all appurtenances thereto. 
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2. The entire cost of tre equipment am maintenance of 
said batcher plant upon said premises and of its machinery, bins, 
scales, equipment, water reservoir, wells, retaining walls, 
foundations, driveways and other ways, works and means relating 
thereto is assumed and shall be borne by GEORGE C. PREY, exclus- 
ively, without contribution from PFOHL BROS. INC. 

3. All risk of 4% e to said batcher pl... or to its 


equipment, or its per sonne! d workmen, or to the public, 


| 
| 


resulting from fire, cave-in, lightning, dust, accident, or other 

cause, shall be assumed ard borne by GEORGE C. FREY, excepting | ‘ 
damage resulting from cave-ins, if any, that shall be caused by 
excavation made by PFOHL BROS. INC., in too close proximity to 
the structures or driveways of said plant. 

4. All portable buildings and equip:-." which shall de 
erected or installed by GEORGE C. FREY upon the land purchased 
by PFOHL BROS. INC. under this agreenent shall be and remain the 
property of GEORGE C. FREY, subject to the conditions hereinafter 
stated, but all driveways, retaining wells, foundations and well 
installed thereon by GEORGE C. FREY shall become end remain the | 
property of PFOHL BROS. INC., exclusively, without obiigation or 
contribution on its part, except as hereinafter set forth. 


GEORGE C. FREY shall, during the term of this contract, 


be solely responsible for the safety and stability of retaining 
walls, foundations, wells and driveways and all other instrument- 
alities placed by him upon the premises purchased by PFOHL BROS. 
INC., for use in connection with the construction, equipment 
and/or operation of the batcher plant, but PFOHL BROS. INC. shall 
not excavate sand, grit or gravel in suc. close proximity to said 
plant as o weaken or endanger the foundations or driveways there- 
of. 


5. GEORGE C. FREY shall cause the assessed value of T 


| the structures, constituting his batcher plant, placed on the 
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ede 


lands purchased by PFOHL BROS. INC., to be separately determined 
| and fixed by the Board of Assessors, or other proper municipal 
boari, or officer, of the Town of Lancaster, and shall promptly 


pay all taxes and assessments, based on the assessed valuation 


of such batcher plant, that shall be levied against said batcher 


wre 4.518 it 234 


plant, or against the portion of the lands purchased by PFOHL 


BROS. INC. occupied as the batcher plant site, during the term 

of this ag went. | 
i 6. GEORGE C. FREY shall use due care and caution in 

| and about the operation of the concrete dat cher plant conterplated 
| under this contract, and shall not cause or permit any loss, 
damage, or nuisance, in or about the operation of said plant and 

| shall, at his sole expense, protect and defend PFOHL BROS. INC., 
and its officers, agents and servents, from am against any and 

| @ll claims, demands, actions and suits that may be asserted or 

| brought against said PFOHL BROS. INC., or against its officers, 

' agents or servants, as a result of the operation of the aforesaid l 
| batcher plant by GEORGE C. FREY on the land purchased by PFOHL 

| BROS. INC., and said GEORGE C. FREY shall, at his sole expense, 

| carry and maintain, during the term of this contract, full and 

|l adequate workmen's conpensaticon insurance, covering all of his 


| employees and shall also carry public liability and boiler 


| explosion insurance with limits of $50,000.00 to $100,000.00, 
aer solvent insurance carriere, duly licensed umer the Laws of 
| the State of New York, for the protection of himself and PFOHL 

| BROS. INC., and shall deliver to PFOHL EROS. INC., on request, 

| certificates issued by such insurance carriers, showing such 


| 
| 
| insurance to be in full force and effect. | 


7. No other concrete batcher plant ma: be erected or 


| operated on the premises purchased by PFOHL BROS. INC., 


| 


m 
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25e 
located st the function of Pavement and Peppermint Roads, in the 
Town of ‘Lancaster, lew York, or any other oroverty which PFOHL 
‘ROS. INC. now or hereafter nay own, lease or operate, while a 
butcher olent is overated GEORGE C. FREY or by his heirs, 
lezol re dresentstives, successors or assigns, under this arreé- 
mer.t. SECO C. WREY, his heirs, leral resresentatives, succese 
sors or assigns, shall not oberate a washer plant or process 
p 

said and er-vel within tre County of zrie while thie contract is 
in effect. 

In the event that GEORSE C. FREY shall acquire any 


other 9rooerty a. which there may be zravel deposits, ani in the 
event that he shall decide to cause the same to be made availabe 
for tke purosse of processing sana, prit or zravel, he hereby 


203. INC 
R03. I*C. 


tre first chance to operate the 


nerotieted ard agreed upon between the 


parties. The said PPOZJL IROS. INC. shall be riven thirty (30) 


duvs' written notice of the availability of such gravel deposits. 
All stripoing of overburden shall be Jone by PFOHL ERCS. INC. 
Send, 1t 0,3 ro vel shall de sold at not to exceed ten cents 
(107) ner ton by said RN C. TREY to PFOZL BROS. INC. In the 
event thet PFCHL 5HOS. INC. fails to exercise such option, the 
orooertv in -ues*ion may be sold to any other person, firm or 


cor ooration. 


In the event that GEORGE C. FREY shall acquire the 


onooerty situated on the west side of Pavement Road, and directly 


across from the eil farm, then he agrees to give to Preh BROS. 


C. a rishteof-way forty (49) feet in width along the southerly 


line of the 5remises retained by OA 


g 
4a 


C. FREY from the weil 


farm, seid ret -of-way to run until the vit is no longer overated 


conmercially. 


B. P DC. shall make, oromulgste ar? enforce 


rules reouiring en.oloyees to keep off the oremises 


hereby leased to GEORGE C. FREY, exceot while on the business of 


| 
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OL OS. ‘ 
. à e 17 T ^ 
rules recu! 11 ^f 1 e 1^ £ ¢ E ff t^e 
purchased by FrC I CS. ° t var * tA 
GEORGE C. CY, exceot wili E o SY. 
leral redtesentutives, A ‘ - 

or sell 
discont: nue /t he read : cret sine t t nam 
this agreenent ond to sal? t ror? Je t3 tiepen’, end the 
machinery, equioment, trucvs an? anrurtenesnces sei in connection 
with the operation thereof, notice in writin’ to thet effect, 
stating the orice, terms and conditions unon which such oroverty 
will be 8014 an? conveyed shall be given to PFOHL PKCS. I"C., by 
registere? mail, ani the said PFO'L Cae I „ small ave thirty 
(30) days from the receiot of such notice in which to durehage 
said batcher lant, t wi t t ery, 2quioment r 
appurtenances thereof, ur truc! ust 1 ‘ 
oper at ion thereof, upon the terms p! ec tions t np e srice 
stats3 in such written notice. 

If PPOZSL :RCS. IVC. shall net exercise the option to 
ourchase said old and its eminent, ate., 22 pelle ore pro- 
vided within thirty (30) hy "oz the rece'ot of such writte 
notice, SEORSE C. FY, hi aires, ler) penresentativ 

t " 
successors ^r oseirns, y offer tic 82 lent ’ te enuiorert 
for sale to the public. aveyer, 3 n1 lent is not ocerntaj 
for a period -f et 1 t of (1) veer without sufficient a 
pro der rens: hown to the s fefuction of PFOZL 1208. , 
$214 PPO3L EFCS. IC. r , cy roristere? nai d resse to 77012 
P PREY or his 1oe72) "enm c toti yaa + H £794 nw "^7 react 7.8.1 

ti E 111 : N. F. D. 
42, Lancaster, . V. “, or to his successors or sssirns st their 
addresses, order t? slant removed in six (6) months if no just 
cause or reuzo ¢ be wiven for fo! line to operate the soiree If 
such plant ehell be remover owever, th: etaininr wells, founi- 
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ations an3 wells thereof shall not te disturbed. However, said " 
= 
~ 9 Md 2 r ＋ * a ' 4 m 
GEORGE C. PREY tay t ove tke roa, ^r ramo fron the retotning E 
wall to the olrnit, any steel beens which may to wel 1e? to ne 
, 
oc 
retainin; wall na icewise ror^vel. E 
11. The pecnf zun. lU. arres to furnish to IN 
ln 
GLOTT 2. for 2 veer In tis t r olst lead 190n the |—J 
rem es heros ecrtt ,? f$ „ se al reval us he nay require 
fror any ^it ^r pedo vy 1. 408 ar "35 lease 
or n — 1^ ' eta ^! ‘ ‘ T , et +? 
2 11 ver dile i. tc"er dlunt Verein lescribe), less 
119 . * 15 snti 813. 
t - t€ thst 1 Pes Ce (UY Jesires to expand | 
the t 3.3 11:'1-* erain referre; to, PrCil rats. I'o. 
will edo + t^ f llest ertent unt, Jf weeesenr:, st the 
5941 t C Ce 7 í.clu!* u naw loco*tion at ony 
Stier pit ^r 4} lint cane), leasei or 3nerutad r 8221 
PrFO.L ^S. . etes. v new crusted store Ditcher plant at 
u eit Om uli n; 3 1 t . „ legvat or overated | 
by PCED :4C9. . te ator than at Pove t * n? Peo^sraint 30428, | 
Tam of Luar custer, aw Yorke, shull Le covered by ua new apreement 
between tte rorties. 
12. Tile J cuse e*cll inure to t'a be efit ^7? the *elrs, 
re dre gent ative, 2 . 41181 rotor: executors, successors nnj 


Jurin” 


13. PA her 


to sell ar tre tern. of this contrect, 


C. PEY, 


luw, 


sors am assiwis, ot tt „ cher olent Oc 


the premises 


purchased by PPCIL OS. IC. Peverent an? Pepverni 


in the Town of Lancaster, or suc? other plant de slants 


reolace it, woshed od screerel concrete sed, prit un? 


from tl:e seid pits. The sand arð vrit referred in 


assirned 


levsl reoresentstivesc, 


by ^ir or 


the term 


ety agree 
to GECAGE 
succes- 
nt Roads, 
48 tay 


re vel 


this acree- 


| 
| 
| 
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«Be 

2 " "T " 4 * DA "^2 "E * ^ 
" a) : 5 1 

Ar Anen’ , bt E ^ * * * yr 

j r " I 1 i 

ene * 1 0 eim ^ coraa t+ er 

eo 4 e Tw » ^ + 4 al ^, e 
ree ^" Sen. c — * athan size earn! 
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this contract, subject to the comlitions ond limitetions expressed) & 
l keen a stoc} pile of ansdroximstel yin 
on han? for use in the dat eher — 
^ dnd 5 « — 
evree? thet PPCL : RCS. IC. shall | oo 
oss, or Janus ge caused by, or 8 
T^ 
in? 
arising out of, fires, strives, flooj, wer, oudlic 11 sor Jer, IS 
* c^ 
— 
lawless actions, riot! ^ Lienics, e-ins or cuuses i tte 
control. Mile PPO:L ERCS. C. is unable to jeliver send or 
yrrnvel because of any ^f seid cnuses, hoever, SGEORCZ C. SREY say 
procure sani, gri* end ra ye elsewhere for use i Tixinr “4s 
acgrerate. 
16. All mices fixed unter this contrect i:clude the 
co: of delivery of sand, rrit and cravel. 
17. Pricee for send, prit unt prave! to be furnished by 
PP^hvT reac TC, $5 sae P ë am A ourchased dy CRIT C. "R"Y 
nere unser, shall be adjusted end fixed on a senarete written 
schedule by mutual gęgreerent once each vear ns of Amril 1st 
during tre term of tris contract and stall remain ! affert for n 
period of one (1) vear thereafter, unless moiified in writing by 
| 
mutual agreement. | 
Prices are to be prevailing oit rices, less twenty 
ver cent (20%). Two ver cent (2%) discount will be nllove3 if | 
bills for previous mont% are mid on or before the 10th jay of 
the following month. | 
| 
If any party to this contrect shall desire that s change) 
or revision be mede in the prices of send, crit or cravel to be | 
sold end Jelivered under this agreerent effective on an? after | 


the lst day of the following April, such narty shall rive 
written notice by registered mail of his request for such change 


of prices, at leasc (60) Jays mior to such first day of 


sixty 
the following April. Changes or revisions can only be made to 


conform with vrevailing pit rices. 


18. This contract shall be binding in all resoects 


on the snccessors and assigns of PFOIL EROS. mec 
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On this 17th day of May, 1949, before me personally — 


mna 
— 
came PAUL *. Prohl, t e onerscrall known mo, being by me duly 2 
wOrT 1 eoc and say that he resides i: — 
, m 
— 
r ^ — 
* $ 4 + » > ze 
ee 6 á € " € E Visi * WW LI 
TW, ^ rooraotio ^ ribel 11. which executed the above 
instruneüot; that ^e knows the sea i j orporat 20. that the 
^" "n 4 * * Ve Hh > 
1 ffix to su instru is 3 roorate eal; that it 
wa 5 fixe 2 "jer of the of Directors of ssid corpor- 
tion, a trat he imed is ime thereto like order. 


whly, New York, 
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PFO-L © 


erra cUn OF . 
VASSA 54. Qc 


PFOML ROAD 
BUFFALO 21, N. Y 
PRONE: TCU 


C. Frey 
$593 William Street 
Lancaster, New York 


Dear Mr, Frey, 


As por our agreement, piace we noti! 


on or before April let, 


rea 


Socroetàr/e. 


Trials. 


A on gn 


PEPY 


roacuror 


rocce in 
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DRAE q WASHED SAND AND GRAVEL 
PROHL BROS., Ine, 25255:12 sano Axo LÁ 


e orice o 1:9 PPOHL ROAD e BUFFALO N NEW YORK 


PHONG; PL 1029 
PLANT « PEPPERMINT ANO PAVEMENT ROG. è LANCASTER, N, v. 
PHONE: RAG 2423 


April 14, 1953 


Kr, George C, Frey 
5393 Williem Street 
Lancaster, New York 


Dear Mr, Frey, 


Pursuant to your request, we hereby advise you that at a meeting with you on about 
the middle of February 1953, the pricos for sand and gravol for the year beginning 
April 1, 1953, were made by mutual &zreenont with you, to be increased from $0,95 per ton 
less 2% cash discount, to $1.05} por ton, loss 2% cash discount, 1.6., this price was 
fixed after giving you all discounts, and we are to receive for each ton of both sand 
and gravel, the sum of $1,05} per ton, 


As you will recall, at our meeting you requestod that a uniform price be made for sand 
and gravel to facilitate bookkeeping on your part, as well as bookkeeping on our part, 


Very truly yours, 
Fan. EROS., IZC. 
; aped V AK 


Joseph Pfchl 
Se-retary—Treasurer 


JP/n 
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Ccorco O, Trey 
£79 174 11 
Jaf? 


Villian Stroot 
Lanccctor, Dow York 


Dear Mr, Frey, 


Lfíective the first of Zoeptezbor, cur 


to 91.50 per ton, 


MIT 
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Fa WASHED SAND AND GRAVE! 
Leen ae 
orrice * 


—— ——— wBk;TL—-— 
153 PFoML ROAD LI BUFFALO 2& NCW YOR 
PHONL PL 029 


PLANT « PEPPERMINT AND PAVEMENT ROS. è LANCASTER, ~ 


Y. 
PHONE: RE 2423 


August 20, 1953 
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Material will be increased 
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1 * ane i 
PIG fra WASHED SAND AND GRAVEL 
Li 1 «Ve EF ~ — 
89 — OFFICE „ 1 2704z ROAD e BUFFALO 25 * YORK 
PHORG: PL 1020 
ANT e PZPPCRMINT AND PAVEMENT RDS. e LANCASTER, N, Y. 
PHONE: RE 2423 


—— ——— — —-— 


Jorzary 11, 195% 


Goorge C. Trey 
5593 Villian Street 
Lancaster, Now York 


Doar Mr, Frey, 


As por our &greozent, please bo notified that we rcquoet an increase in price, on or 


bofore April 


JP/a 


lst, 


Very truly yours, 


PZOHL RROS., IKU. 


D bee 


Jou ch 27ohl 
Secrotoryerc2curor 


Rezisterod Hail - Return Receipt RoQucoted 


Ale ber 6 


n1 


* 
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ieee TAE NANY 8 wy ^ c "mos C A RS A A - 
» ) WASHES SAND AND GRAVEL 
P —— — — — —— ⏑ 6.1— —U—U— a 


O7 FICE . 12 PFONL ROAD . DUFFALO 23, NZW YORK 
PHOT: PL Woo 

PLANT e PEPPERMINT AND PAVEMENT RDG. e LANCAOTZR, N. v. 
PHONE: 5 2423 


xarch 16, 1955 


Coozco C. rey 
5593 Villica Stroot 
Lzzcaotor, Low York 
2c-r Sir, 
7fostivo Spril 1, 195», our Pit Price oz Vcshcl laterial will bo increased to 


$1.60 per ton. 


Joe Pohl 
Socrotarya; rcasuror 


J2/n 


Cx bit 7 
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' K OFFICE AND \ 


:2255 BAILEY AVENUE, : eo dette NS Y. 


January 23, 


à ; E us 
^A 2255-6-78 — a w " 


Mr. George C. Prey 
George C. Frey Ratching Plant, Inc, 
561 Pavement Road 
Lancaster, New York 
Dear Mr, Frey: 
^s per ouf agreement, pl se be notiricd that we 
request an increase in price, on or before April 1, 
1958, 
Very truly yours, 


PINE HILL CONCRETE MIX COR, 
AP 


Luitwig F. 
President 


LPK: jce 


Certified Mail - Return Receipt Requested - 
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PHONE UA 2255-0-7-8 


OFFICE AND YARD 


2255 BAILEY AVENUE. BUFFALO 11, N. Y. 


February 28, 1958 


affective April 1, 1958, our F. O, B. Pit Prices will be: 


wasucd & Screened Sand 


Asphalt Sand wvirrr rey ue Te Pee „ „ 2 „„ „6 0e „ „ „ „ $2.20 Per Son 
tik s IIT Ä LITET OVET 75119997 2.20 i 
rete ^" JC FR) aha 9 ewe keen 2.20 í 2 
Iter : A ue coo zs 2.40 * : 
a czeened Gravel - 
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> 
- 
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h 1 17. PET TITTET TF 20 E 
in Gravel HALE ITE E TEC Ra a OT T TIT E aha 270 
11 
ers ELLES TATI TE E OTE 1.0 Ver Smail Lead 
eee ( " Rt live " 
: alta X I T rA ! 1,00 ' Lage S 
1 lal 1 \ 
€ 1 XLI EC LELTE TEENAA „ „ 20 1. 00 Per raid 
Trucking charges upon recuest 


Pit Locations 


32% Pavement Road 1 caster — "m 63 


ppermint & Pavement Road 8 = Re 
'cnesce & Shisler Road : — Re 4274 
Wiltse & Shisler Road Clarence = Re 
Stage & Billo Road Newstead = Sp. 8144 
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PHONE: REgeut 1432 


Batching Plant, inc 


| 
| GEORGE C. FREY 
| 


561 PAVEMENT ROAD -: LANCASTER, N. Y 


— 
ve fe | 
222.7 e 
— — — 92 — 
hanep fae 
Doa? 62 
—5 A —— . — etus Rapa 4 — Gare 
i irata re p.70 r3 E ey 
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—— — 405 


We Comply With Stale and Federal Labor Laws 
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PHONE: BA 2255-6-7-8 


OFFICE AND YARD 
2255 BAILEY AVENUZ, BUFFALO 11, N. Yo 


. 
501 PAVCMENT ROAD 


LANCASTER, NEW YORK 14056 


| 
Gr C ) | 
| 
| 


! 
ENCLOSED IS OUR PRICZ LIST EFFZCTIVE APRIL 1, 1963. | 
YOU WILL, OF COURSE, BE ALLOWED 20% Mo 2% DISCOUNT FROM | 
THE PRICES AS SHOWN ON TIE ENCLOSED LIST. 
j 
1 
SINCERELY, 
T d , 
2 e A 
Aa y P" pr aum e 
"e s 
lF'HOMAS D, SHIPSTON 
OFFICE MANACER 
n K * 


ENR (Oo 


PHONE 
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BA 2255-6-7-8 


OFFICE AND YARD 
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Pane HALE Concrete Mix Corp. 
7 


2255 faden Avenue 
Sug salo, New York 


Attention: Luduig Kante 
car MA, Kaile; 
Wath reference £o our Letter May 27, 1968, 1 am now 


home aul I would appreciate it ig you would call and Let me 


know wren and wiere you would be available for a meeting. 


Very Dulu yours, 


Georzce C. Frey 
President 


GEORGE C. FREY 


LATCHING PLANT, INC, 


GCF idk 
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(. . 0 ioi Å at k 
, 
A * * cO A K 
W wu AM ndi ay wow. 
Prohl Bros. Tae. 


p4 " r E 
Fron 5oaG0 


Cheektowaga 25, New York 
Gentlemen: 


Pursuant to the 
dated May 17th, 
Pfohl Bros., Inc., recorc 
Clerk's Office in liber 4518 of deecs at pag 


c 
I am exercising th 

t 

t 


I do hereby notify you tha 
privilege to renew said Lease upon the same 
for an additional term of fifteen years, sai 
ditional term of fifteen years to commence on 
date of the expiration set forth in the origina. 
Lease before referred to. 


a 


one 
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Plaintifts 
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“WWSTRUCTIONS TO DEL 
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ve address «here 
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& 
i " T 
c E D 
2255 BAILZY AVENUE, ZU: ALO i: È 
mmucry i2, 1 
r C. Fray Dey rie -Oaczet . 
"I cLOnt wos 
EEE Ter, cw Yor) 25 G 
; cane? 
Ca Fobzu-ry 5, ! v WE notiiicec you thor the prices 
o. Cur products co . tO your bins on ?eppcerzint Road, 
of Lancaster uid increased effective April 1, 1968 
ring oe tne price iist we sent to you, JANCE tuen wo 
` — 11° hi le ‘ * * «af areas 
have c inuaily billed you monthiy to reflect the increased 
Prices, which you have refused to vay. 


As a result of your refusal 


r» 


a " ra "^h 
o pay, © ure hereby 


notifying you thet no dcliverics will bo 


made on o7 after 


February 1, 1969 uniti you nay the sum on your open account. 


Siücercly yours, 


PINE HILL CONCRETE MIX CORP. 


— 4 * "A 7*6 = 
7 
). Shipston 


eS. aG prices ed to you were the pre- ing pit prices. 


e» 
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— 


OFFICE AND YARD 


2255 BAILEY AVENUE, BUFFALO 11, N. Y. 


ALE 9, 
/50 11, 
c/c lh 
Al LZ m 
c/^1 15 
"p ibid ] 
EAE 2 
i” 13, 
&£/30 7 
" * , 
7/15 12 
7/15 i125 
7/33 12 
; 4 * 
A/S o, 
5/31 ii 
fio T 
fe a ^ 
4 40 13, 
19/15 . 
20/31 il. 
: - " 

0 

c 

5 

0 


181,149.43 
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--29-0-7-8 


OFFICE AND YARD 


2255 BAILEY AVENUE, CUFFALO i11, N. Y. 


' * ^ 


January 2714, 196 


r fl men aa Tis 
5 IX CONCRETE. INC. 
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L. 10088 
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i ny ] Q uA y 
J 43. 4 IAI 


MATCRIALS AT YOUR PL..NT 
i ALL GUTSTANDING 
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ON TO STOP SELLI; 


LE; L 
- r JAIIP M. MA"TCDYTA' & 
1 CUR BILL URCHASE MATERIALS 
, " 21 ahve ue » e CENY 
F Sr TLG i AS TOSE SEA 
/ 7 Cerny z 


T 
(OUP PLANT WILL BE 


ENCLOSED IS A COPY OF THIS PRICE LIST 


AAC Quy os TAN 


epic “ANACEP 


birwa 
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Erhi 13 
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PHON. GA 2DI-$-7-6 


2225 BAIL 


PRICE LIST - F. O. 
WASHED C SCREENID 


ASPUALT 


CONCRETE aa 


DW ME T 


ILTER " Cisi 


WASHED & 


#1A ROOFING GRAVEL. 
" " 


* " 
#1 " 
#2 " 
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i Qe " * 


1 " " 
-3/4" " * 


DIR m pyy 


$1.00- 
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CAN 


BE A 


4" CRUSHED BANK RUN (Itc:as 


\RRANGED , 


eee Spek. E. 
B S ^ d > d 
MT TT 


— 


OFFICE AND YARD 


EY AVENUE, BUFFALO 1i, N. 
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January 29, 1969 


Pine Hill Concrete Mix Corp. 
2255 Bailey Avonue 

Buffalo, New York 14211 
Gentlemen: 

In response to your letter of January 13, 1969 
it is apparent. that you have oloctod to breach the 
terms of the contract by your statcd rofusal to make 
deliveries of your product after February 1, 1969. 

You are hereby advised that in view of the position 
you have taken wo are cozpcllod to purchase our mat- 
eríal roquirements in tho opon market and es a rosult 
wo will necessarily look to you for any consequential 
damages which may follow. 


Very truly yours, 


tz : et c ^ 


(Mrs.) Lois Muck 
Sec. & Troas. 


GZORGE C. PREY 
BATCHING PLANT, INC 


LM: jmk 
cc: Pfohl Brothors, Inc. 
Pfohl Road 


Cheektowaga, New York 


Extr 16 
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assets Of PFOAL BROTRERS, INC.. 


a Gissoivec Corporation, ana 


^T RT OTHERS, T^ 


p 
zs 


VL BROTHEL ALNG s, 


HERBERT G. FREY, being duly sworn, deposes and says: 


1. I an President of the plaintiff corporations 
George C. Frey Ready-Mixed Concrete, Inc. and George C. Frey 


Batching Plant, Inc., and one of the co-executors of the Estate 
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ready-mixed concrete business. 
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. i n Pres it che plaintiff corporations 
for ap > years Vice Preisent 
which position I held for 

3. I am the General Manager of the ready-mixed 
businesses of the plaintiff corporations and am in full active 


requirements of gravel from the defendants Pfohl pursuant to a 
30-year Agreement dated May 17, 1948 (annexed as Exhibit 1, and 
hereafter referred to as "Agreement"), a gravel plant, pit and 
premises, including the property on which our concrete batching 
plant was located, in the Town of Lancaster. Defendants Pfonl 
in turn agreed to deliver to the hoppers at our batching plant, 


of concrete grit and gravel, at a special 


our entire require 
price to be fixed by mutual agreement between us from time to 
time. This price was a delivered price and was subject to a 20% 


discount plus a 2% cash discount, or a total discount of 21.6%. 


5. The purpose of this Agreement was to give us an 
assured wholesale supply of gravel, delivered to our batching 
plant, for a period of 30 years so as to enable us to effectively 
compete with Pine Hill and the otner ready-mixed concrete 
companies in the area as though we had a gravel source and plant 


of our own. In turn, we agreed not to operate a gravel plant in 


Erie County. 


N 
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6. From 1949 thru 1957, Pfohl Brothers, Inc. supplied 
us with our requirements of gravel, delivered the gravel to our 
concrete batch-plant hoppers, and charged us the wholesale price 
which was mutually agreed upon, all pursuant to said Agreement. 
If they desired a price increase, they gave us a timely request 
for an increase in price, following which conferences took place, 
and during which.mutual agreement was reached concerning the 
wholesale price which would prevail for the gravel in the future. 
No price increase was put into effect unilaterally or automatic- 
ally, but only as the result of “mutual agreement" between the 
Pfohls and the Freys. These mutually agreed prices were not 


necessarily the prevailing, pit or published list prices. 


7. For example, on January 29, 1953 Pfohl requested 
an increase in price by April lst. A meeting was held in the 
middle of February in which "the prices for sand and gravel for 
the year beginning April 1, 1953 were made by mutual agreement" 
and increased from $1.185 per ton to $1.31875 per ton less 20%, 
(or from 95¢ to $1.055 per ton after the 20%), all less the 2% 
cash discount. These prices were lower than the published list 
prices at which Pfohl sold gravel to the trade (see annexed 


Exhibits 2 and 3). 


8. In August 1953 Pfohl requested a further increase. 


^ meeting was held at which it was mutually agreed as follows: 


168 


Supporting Affidavit of Herbert G. Frey. 


A. If Pfohl increased its pupii 
list price by log per ton, Frey's mu. uals 
agreed price would be increased 5¢ per tc 

B. I increased its publi 
list price by more than 10¢ per ton (whic 
did), the increase in Frey‘ utually agreea 
price would be limitea to 5¢ per ton. 

C. If Pfohl increased its 


would not pay any additional sum uniess 


mutually agreed upon by further negotiations 


(see annexed Exhibit 4). 


9. fohl thereupon proceeded to increase 
lis Y "es 1* por ton rev ger w lim 
list prices Dy 15g per ton. Frey's increase was iim 


per ton. Thus, regular customers were paying $1.50 


Pfohl's plant; whereas Frey was paying $1.3687 


its published 


(or $1.105 after the 20%), less 2%, delivered to Frey's batch 


Slant hoppers (see Exhibit 5 annexed) 
È 


10. Thereafter Pfohl gave timely notices of 


/ 
4 


requests for price increases well before February lst of 


year. These were followed by conferences between the 


Pfohls at which a mutual agreement was reached as to 


to be charged for the future: 
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A. In 1954 a request was mace on 


January 11 and a mutual agreement was 


* ~ 1 o> 1 "^ , 3 E" d 1711 
reached on March 16 (see annexed Exhibits 
6 and 7). 

B. In 1956 a request was mace on 


C. In 1957 a request was made on 


November 26, 1956 and January 17 1957. 


11. The defendants Pfohl supplied us with our require- 
ments of gravel in accordance with the Agreement from 1949 thru 
|| 


1957 when they sold out to our principal competitor, the defendant 


Pine Hill in August 1957. 


12 


12. Defendant Pine Hill purported to sell the Pfohl 


property to the defendant Regent Sand Gravel Corp. on August 
31, 1957. The date of this sale is a controverted and highly 


questionable date for the following reasons: Pine Hill purchased 
Pfohl's business on August l, 1957, and the deed from Pfohl to 
Pine Hill was dated August 31, 1957. However, 12 years later, 
namely, on February 11 and May 1, 1969, defendant Pine Hill 
purported to record deeds ostensibly dated August 31, 1957 which 
| purported to reflect some type of a belated conveyance from 


Pfohl to defendant Regent. 
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Je Men rini niil, )ur major € iy- Cc € itor, 
bought out Pfohl in 1957, Pi 1111 not nly i ht our gravel 
supply Agreement and our el processing plant, but they also 

| bought the land on which our batching lant its which we had 
also 801d to Pfohl in 1949. Additional r owever, Pine niil 
also bought all of Pfohl gravel lands in this area which constitu 


to deponent's best available knowledge, almost aii or th 


sources in this area. 
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years worked together with Pfo 


these gravel sources. 


16. 4nen Pine Hill took 


} 
13333388 22 ene 1 — , 
|| On January 23, 1958 Pine Hill sent 


i 
ll increase, and by March 31, 1958 a 


which Pine Hill bought rro 
acquiri Pronil Wit Mme 


father, who down through the 


acquire and 


|| our gravel supply Agreement anc gravel plant, Pine Hill 


monopolistic intent must be presumed. 


n 5 
over as our gravei S 


us "a re 


itual agreement was 


| 
| 
| 
i on the price change (see annexed Exhibits 8 and 9). 


Tinance 


13. Considering defendants’ already existing ravei 

| 
| 1 8 the sieitior ^f 1 mt Enhi ' —— a ^ - 
Sources, ie acquisition Of aii OF FLONLS gravei sources, ana 


reached 
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17. However, in 1968 a radical departure was instituted 
by Pine Hill. Pine Hill did not follow fohls and their own 
previous practice of submitting a timely "request" (before Feb- 
ruary lst) for a price increase, to be followed by negotiations 
ind mutual agreement. Instead Pine Hill gave notice of a uni- 


lateral increase on February 6, 1968, when it sent Frey its new 


prices on a "take-it or leave-it" basis ( e annexed Exhibit 10). 


18. The Freys attempted on numerous occasions to meet | 
I 


with the defendants Pine Hill and Kahle to have negotiations and 
attempt to reach a mutual agreement on the Frey prices as 
required by the Agreement. The Freys sent letters on March 27 
and May 9, 1968 to attempt to set up a meeting with defendant Kahle, 
the President of Pine Hill. We made nu^erous attempts through 
employees to meet with Mr. Kahle in order to have negotiations and 


| 


reach a mutual agreement (see annexed Exhibits .. and 12). 


19. Despite all our efforts, defendant Kahle refused 
to meet with plaintiffs. Finally, defendant Kahle did agree to | 
be present at a meeting with the Freys and the meeting was set 

up. When we arrived at the meeting, we found that the defendant 


Ludwig Kahle was not present but instead Mr. Kahle's son Mark 


1 
was present with Mr. Norman Moran. Mr. Moran stated: "You do 


| 
| 


not have a contract. You only renewed the lease. You did not 
| 
| renew the contract. Therefore, you do not have a contract with 
| 
| us". Accordingly, there were no negotiations as required by the 


Agreement. 
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< . 4 1 wa Ae s 8 4 iL ‘e rencan i à 
iade tnis Laim, Defencants Fin Eili had honored tne renewal 
and sold us under the Agreement from i when they bought out 
Pfohl t 1968, which included the 4 years from 1964, when tney 
claim the Agreement t« te 368. 

21. The agreement to which Mr. Moran referred was thé 
1949 Agreement and lease, whi ran 15 years with a 15 
renewal. We renewed it i 1963 (see annexed Exhibit 13). For 
some reason defendants claim we renewed the "lease" part but not 
the "Agreement" part. 

22. The with the Agre 01 


constitutes the evidence 


17, 1949, and the 


which plain ff - | 1 ner r aannarat na 
which piaintirifs wouida bring n a Separate and 


f th å " af whether Y the eantract 1 an hr “hed 
of the issue of whether or not the contract nas been Sreacnec,. 


23. In the event that 


defendants did not breach said Agreement, the question will then 


arise as ether plaintiffs in refusing to pay said uniliate™ 


as 


increas. breached the contract and if so, whether said breach was 


a material breach which would cancel the contract and excuse 


24. In this regard, deponent states that plaintiffs 
at no time refused to perform said contract but refused only to 
pay the unilateral increase in prices which Pine Hill insisted 
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upon and as to ach Pine Hill refused to engage in negotio Tons 
or an attempt to reach a mutual Agreement. The amount of this 


unilateral increase for the year 1968 was $37,766.30. 


25. On January 13, 1969 Pine Hill refused to sell 
plaintiffs further gravel unless said disputed amount was paid 


ntiffs claimed defendants had breached the Agreement 


14, 15 and 16). 


26. On January 27, 1969 Pine Hill wrote to plaintiffs 
and stated that even if plaintiffs would pay the disputed amount, 
that defendants would no longer honor the Agreement, and that 
ffs would have to accept efendants unilateral price 
increase, without any negotiations or mutual agreement, without 


m 20% discount, and without any delivery, as called for by the 


. 


| Agreement. 


27. Deponent believes that plaintiffs' conduct under 
these circumstances was reasonable, even if defendants' 


unilateral price increase could be deemed substantial performance. 


28. The foregoing constitutes substantially all of 


the plaintiffs' proof on the separate contractual issues which 


^D 
T 
p 


aintiffs request f-r the first separate trial. Deponent does | 
not believe that defendants have any additional exhibits or | 


| 
|| evidence, and have been informed that the entire preliminary 
[| 


separate trial would be one day -- or two days at the most. 
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SECOND SEPARATE TRIAL } 


29. Defendants believe that the antitrust issues are 


substantial, and it is defendants' violation of the antitrust 


laws that are threatening plaintiffs' future existence. By 


requesting a second and subsequent trial for the antitrust issues, 


deponent does not intend to minimize their importance. However, 


it is only by expediting this trial that plaintiffs can survive | 
to recover from defendants on the antitrust issues and to continug 
in business without interruption. A restoration of the contract | 

| 
requiring defendants to deliver the material to plaintiffs' | 
hoppers at mutually agreed prices, which shall not in any event | 
be higher than published retail pit prices, less plaintiffs' 
discount, all delivered to plair iffs' hoppers, as required by 
the agreement of May 17, 1949, wil. insure that plaintiffs will 
be able to continue in business during the pendency of the 


involved antitrust issues and will be able to be in a position 


to survive the outcome of the litigation. 


30. Pine Hill's share of the Concrete Ready~Mix 
business has increased significantly since it purchased in 1957 
Pfohl Brothers, Inc., our gravel supplier. It is now threatening | 


to drive us out of the market by its predatory practices. | 


31. I am informed that the market had been shared 


equally by Pine Hill which had one-third, our companies which 


a 15 a 
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H 


nad one-third, and all other companies which shared one-third. 
am informed that as of the present, Pine Hill has approximately 


|| 50% of the market which represents a 50% increase of its share | 


of the market since 1967. We have lost approximately 25% of the 


market and now have about 25% of the market and all of the other 
concrete producers combined have lost about 25% of the market and 


now together have about 25% thereof: 


1957-67 1971 X Change 
| Pine Hili 33.3% 50% 50% Increase | 
[| 
| Frey 33.3% 25% 25% Decrease | 
| || 
| All Others 33.3% 25% 25% Decrease | 


I 32. My sister Lois Muck during her testimony on May T 


1971 stated that Pine Hill rad 60% to 70%, and our company had 


30% of the business. What she was indicating was that Pine Hill} 
i| 
has twice the business that we do. In other words, between our-| 


|| selves they have 60-70% and we have 30% of the total business | 
| which our two companies, being the largest companies on the 


|| market, share. I would approximate that Pine Hill has about 


50% of the total market and that we have about 25% of the total 


market as of the ena ui 1970. All of the other companies cited 


in Schedule A of Mr. Moran's affidavit together presently control| 


only about 25* of the business. 
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T that Dp € 

39s ^4 that Pine Hill 
extent due to acquisitions of competito 
horizontal monopolization, and acquisit 
sources of supply (gravel) tending towa 
and monopolization, and iich both tend 
monopolize line of mm e in leste 
monopoiize a ine or commerce in Wester 


Concrete 


Clayton and Sherma 


am informed ar 


+ 


1949 


1950 


Ready-Mix and Gravel 


M 


Acts. 


list of the acquisitio 
as follows: 

D ^ 11 4 "(0 YD 

Pine Hill incorporatec 

Pine Hill bought 


Y ^ut ^ 
growtn 


cenaárind 
J 


Or 


ion 
rds vertic 
ed to rest 
n New York 

in violat 
ns by Pine 


Was to 


towards 


a 


| (ready-mixed concrete plant) 
| 
1951 Pine Hill bought Genese ind & Gravel 
(a sand and gravel supplier) 
| 
ji approx. 1951 Hill e it Depew Mj: Company 
Il (ready-mixed concrete plant 
i 1954 Pine Hill bought Buffalo Sand Company's 
, il Pavement Road Number 1 
| (sand plant) : 
I 
1954 Pine Hill bought Buffalo Sand's Sterling 
| lant Number 2 on Billo Road 
(sand and gravel plant) 
1963 Pine Hill bougnt Qucen ity Ready-Mixed 
Concrete C any 
(ready-mixed concrete plant) 
1957 
> 
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1959 Pfohl Brothers 
l Road Verel plant 
rete plant) 
1968 Pine Hill bought approximately 253 acres 
gravel lands adjoining Frey's Alexander, 


35. Deponent further states that unless this litigation 


business in competition with plaintiffs' ready-mixed business. 
Plaintiffs are suffering from defendants' prohibited practices 
and are at the mercy of the Court. Unless the Court acts, 


+ ++ 


defendants will continue to attempt to drive plaintiffs out o 


rh 


the and secure a complete monopoly. i 
36. Ther on is soon forthcoming, 
defendants' action ° 
/ | 
ert Als + 
L3 | 
| 
Sworn to before e t 
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th . tinae Daerr mmiumemt 4 2 s s 
eno Loct2ngs oecwoen counsel, it was agreca 


defense counsel would obtain 


mentary counsel to assist him in the nocess 


work to be completed in this caso. 


IT IS FURTHER ORDERED that the pretrial con- 


1971. 
the pretrial order of this 
trial to begin imacdiately after 


pretrial meeting if case cannot be sottled. 


JOON 7T. CURTIN 


Cu = 


States District Judge 


June 9, 1971. 
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UNITED STATES DISTRICT COURT 
ESTERN DISTRICT OF NEW YORK 


662 — — ———b—bůbůĩů— 
GEORGE C. PREY READY-MIXED CONCRETE, INC., 
CBORGB C. FREY BATCHING PLANT, INC.; and 
HERBERT PREY AND LOIS MUCK as Co5-Zxecuto-s 
of the ESTATE OP GEORGE C. PREY, Deceased 
CIVIL ACTION. | 


Plaintiffs NO. 1970-277 
vs | 
PINB HILL CONCRETE MIX CORP.; DEFENDANT PINE 
REGENT SAND & GRAVEL CORP.; HILL CONCRETE _ 
LUDWIG Y. KAHLE, JOSEPH PPOHL, MIX COR2 na IN 
PAUL M. PFOHL, and FIDELIS H. ANSWER TO 
PFOHL, individually and as the PLAINTIFF'S 
cont volling and surviving INTERROGATORIES 


Directors, Officers, Shareholders, 
liquidators and receivers of the 
assets of PFOHL BROTHERS, INC., a 
dissolved corporation; and 

PFOHL BROTHERS, INC., 


Defendants 
——— o————————— 

Defendant PINE HILL CONCRETE MIX CORP., answers the first 
and second interrogatories served upon it by the plaintiffs, upon 
information and belief, as follows: 

ANSWER TO PIRST INTERROGATORIES 
1 (a) PINE HILL CONCRETE MIX CORP.'s principal place of 


business is 2255 Bailey Avenue, Buffalo, New York; LUDWIG P. KAHLE, 
President and Treasurer; CARL E. KAHLE, Vice President and CURT 
G. KAHLB, Secretary; 

(b) June 30, 1949; 

(c) Objection; 

(d) Manufacturing ready mix concrete and mining sand and 
gravel; 2255 Bailey Avenue, Buffalo, New Vork, 5635 Transit Road, 
Depew, New York; 25 Martin Road, Blasdell, New York; 324 Pavemen 
Road, Lancaster, New Yors; Pepperment and Pavement Roads, Lancaster 
lew Yor’; Genesee and Shister Road, Lancaster, New Yorx; 


(e) LUDWIG P. KAHLE, sole owner; There are no others having 
an equity or other interest in PINE HILL CONCRETE MIX CORP., other 
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than creditors in the ordinary course of conducting corporate 
business; 
2. Objection in entirety; 


3. Objectíon in entirety; 


4. Yes; 
(a) F.O.B.; 
(b) Yes: 


(c) Objection; 


(d) Yes: 
(e) Yes: 
5. Objectíon in entirety; 
6. No: 
Yes; 
Objection; 
Yes; 
No; not to defendant's knowledge; 
Yes; 
Objection; 
Yes; 


None; 


(a) Western New York; 


(b) Clarence Sand & Gravei, Clarence, New York; 
Dan Gernatt, Gowanda, New Yor? 
Frey Sand & Gravel, Buffalo, New Yor; 
Buffalo Gravel (Buffalo Slag co.), Pranklinville, 
New York; 
Olean Sand & Gravel, Olean, New York; 

— Elmira Transit Mix, Western, New Yor; 
TET Erie Sand & Gravel Lake Sand; Western New York; 


Nestern New York Sand & Gravel & Ready Mix, Western 
New York; 


MeDONOUOM 
MoDONOUDM 


t . 
0 


(c) None; 
(d) Objection; 


(e) PROPERTIES AS SOURCZ OF SUPPLY: 


10. 


11. 
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Pidinger, East of Billo Road, Lancaster, N.Y. 
Hoffman, South of Hiller Rd., Newstead, N.Y 
Lancaster-Steger, Jones Rd., Clarence, N.Y. 

Duttweiler, Henry,East of Billo Rd., Newstead, N.Y. 
Bertha Sugg, South of Hiller Rd., Newstead, N.Y. 


WASHING PLANTS: 


324 Pavement Rd., Lancaster, New York 

Peppermint and Pavements Rd., Lancaster, New York; 
Genasee and Shísler Road, Lancaster, New York; 
Stage and Billo Road, Newstead, New York; 


(a) Western New Yor; 


(b) Clarence Sand & Gravel, Clarence, New York; 

Dan Gernatt, Gowanda, New Yor 

Frey Sand & Gravel, Buffalo, New York; 

Buffalo Gravel (Buffalo Slag Co.) Pranxlinville,N.: 

Olean Sand & Gravel, Olean, New York; 

Elmira Transit Mix, Western, New York; 

Western New York Sand & Gravel & Ready Mix, Western 

New York? 

Erie Sand & Gravel Lake Sand; Western, New York; 

(c) None: 


(d) Objection; 

PPOPERTIZS: 

(e) Pidinger, East of Billo Road, Lancaster, N.Y.; 
Hoffman, South of Hiller Road, Newstead, N.Y. 
Lancaster-Steger, Jones Rd., Clarence, N. v.: 
Duttweiler, Henry, East of Billo Rd., Newstead,N.Y 
Bertha Sugg, South of Hiller Rd., Newstead, N.Y. 

WASHING PLA.IS: Same as above in "9E" 

(a) Western New York; 


(b) Amherst Ready-Mixed Concrete Corp; 
Buffalo Gravel Corp. 
Clarence Readi-Mix Concrete Corp. 
Quality Concrete inc. 
County Line Ready Mix] 
Stone Concrete Mix Co., Inc.; 
Riley Ready Mix Concrete Corp.: 
Bender Ready Mix; 
Riefler Ready Mix! 
George C. Prey Ready Mix Concrete Inc. 
Certified Empire Zorth Tonawanda; 
N.Y. Phennic Ready Mix; 
Schebell Ready Mi: Inc.; 
Robert Buyers Rea / Mix; 
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Defendant Pine Hill's Answers to Interrogatories. 


(c) None 


(d) Objection; 


(e) Produced at own plants; 


| 12. No; 
| 
(a) Not »oplicable; 
(b) Not applicable; 
(c) Ho: 
13. (3) Yes; (c) No: 
(b) Objection in entirety; (4) Yes -objection to 
balance of question 


4. Objection in entirety; 


15. Objection in entirety; 


ANSWER TO SECOND INTERROGATORIES: 


14. The answer ir res“ to "A, C, D, I, J, M, N, o, T. 
V, and W." 


Name of company in "O" should read "BISCO" not 
"BISCARO"; 


"X" as worded is impossible to answer; 


15. A. Genesee Sand and Gravel Co.; 
B. Acquired 12/31/52; 
C. Needed equipment and sand and gravel; 


A. Buffalo Sand Company, Inc. (&Sterling Sand and 
B. 10/1/54; Gravel Co.) 


C. Needed ejuipment, sand and gravel; 


A. Pfohl Bros. Inc., 
B. 8/1/57; 
C. Needed equipment, sand and gravel; 


A. Piechocki Farm; 
B. 8/12/68; 
C. Needed better territorial source for material; 


A. Queen City Ready Mix Concrete co., > 
B. 1-/7/63; 

C Feeded some of the equipment and the plant as a 

reserve; 


186 


Defendant Pine Hill's Answers to Interrogatories. 


A. Blasdell Ready Mix; 

B. 11/7/561 

C. Needed plant in that location; 
A. Paolini Ready Mix Concrete; 

B. 12/28/55; 

C. In settlement oí account; 

A. Bisco Ready un co.: 

p. 77/15/50. 

C. Needed plant in that location; 
A. Buffalo Perlite Corp. 

p. 3/31/70: 

C. Por diversification; 

A. Aero Aggregate; 

B. 3/31/79; 

C. Merger (inactive sales agency): 
A. 


Various lands acquired and known by their former 


owners, names with dates acquired as follows: 


A. NAME OF PROPERTY: 
| Christner 
Cornwell 
Czapla 
Dawson 


Eugene Duttweiler 
Fred Duttweiler 
Henry Duttweiler 
Fidinger-Parcel #2 
Inland Enterprises 
Luchterhand 
pawlikows.i 
Remsen 

Revelle 

Bertha Sugg 
Wagner 

| williams 

| wolf 

Zimmerman 


C. Purpose a3 it applies 


reserves. 
15. 


"D, E, r, and“ for 


15.A.0bjectioa; 
B.All companies shown 


ae 


Niaqara Stone, 


Frontier 


all of the above 


n "959", p 
„Lancaster Stone Produc tea, Inc. 
Buffaio Crush Stone Company, E 
lederal Crush Stone Company, E 
Buffalo Slay Company, 


B. DATS ACQUIRED 
3/31/58 
9/23/65 
8/14/33 
10/29/55 
12/4/59 
12/31/63 
8/11/59 
7/30/53 
11/23/55 
4/1/69 
11/28/55 
3/14/63 
9/14/55 
10/24/58 
1950 
1559 
1/2/57 


oi , 
8/23/59 


to the above- needed sand and 


- objection; 


lus 

, Erie County 
rle Count; 
rie Couaty 
Erie County; 


Niagara County; 
County Line Stone Comoany, 
Stone Products, 


Inc., Zrie County 
Inc., Niagara County; 


4 
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Defendant Pine Hill's Answers to Interrogatories. 
C. Objection; 


D. Objection; 


17. Objection in entirety; 
18. Objection in entirety; 
19. Objection in entirety; 
20 Objection entírety; 
21. Objection entirety; 
22. Objection entirety; 
23. Objection entírety; 
25 Objection entirety; 


INOUGH. bret. 


25. Objection in entirety; 


26. Objection in entirety; 


DATED: BUFFALO, NEY YORK 
July 1971 
PINE HILL CONCRETE MIX CORP., 
E 
BY: Y n A 2 Ad. 
PRESIDENT 
STATE OP NEW YORK ) 
851 
COUNTY OF ERIE ) 


LUDWIG P. KAHLB, being duly sworn, deposes and says: 


That he is the President of PINE HILL CONCRETE MIX CORP., th 
corporation named in the wihin entitled action; that he has re 
the foregoing Answers to Tntersovatories and knows the contents 
thereof; that the same is true to his own knowledge, except 
as to the matters therein stated to be alleged upon infcrmation 
and belief, and as to those matters he believes it to be true. 


—̃ d — RN OLE Loa PET. PRÉ 


LUDWIG F. XAELE 


mn I MOAR 

Üolery Publa in the Mets of Hew T 
Qualified in Ene Coum y 

My Commence roves Me Ju I^ 73 


Subscribed and Sworn to befnr 
me this / day of July 1971 


} à , 22, f Z A , 
Eae “2 ICT 
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Answer of Defendaut Regent Sand & Gravel 
Corp. to Plaintiffs’ Ind srogatories. 
| UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OFNEW YORK 
i 


ee 
| GRORGE C. PREY READY-M'XED CONCRETE, INC., 
| GEORGE C. FREY BATCHING PLANT, INC.; and 

HERBERT FREY AMD LOIS MUCK as Co-Executors | 
| of the ESTATE OF GEORGE C. FREY, Deceased | 


Plaintiffs CIVIL ACTION 
No. 1970-277 


vs 
REGENT SAND & GRAY ‘L CORP., 

PINE HILL CONCRETE «IX CORP.: 
LUDWIG F., KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL, and FIDELIS H. 
PFOHL, ind&idually and as the 
controlling and surviving 
Directors, Officers, Shareholdeis, 
liquidators and receivers of the 
assets of fror. BROTHERS, INC., à 
dissolved corporation: and 


PYOML BROTHERS, INC., 
Defendants 


—— —— d 


Defendant REGENT SAND & GRAVEL CORP., answers the first and 
second interrogatories served upon it by the plaintiffs, upen 
information and belief, as follows: 
AMSMER TO FIRST INTERROGATORIES 1 
1 (a) Regent Sand & Gravel Corp., principal place of business 

is 2255 Bailey Avenue, Buffalo, New York; LUDWIG F. KAHLE, Presidpn! 
CARL E. KAHLE, Vice President; CURT G. KAHLE, Treasurer; and 
ROBERT JOWES, Secretary: 

(b) July 18, 1957; 

(c) Objection; 

(4) Lease land and equipments 

(e) Pine Hill Concrete Mix Corp.; sole stoc"-hler; There 
are no others having an equity or interest in REGENT SAND & GRAVE. 
CORP., other than creditors in the ordinary course of corporation 
busínese; | 


MeDONDOUGH, BOABRZRS, 
MeOONOUGH & BEL TZ 


2. Objection in entirety; | 


3. Objection ín entírety: 


McOONOUGH, OASSERGO, 
McDONOUGH & BELTZ 


10. 
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Answer of Defendant Regent Sand & Gravel 


Wo. Corp. to Plaintiffs’ Interrogatories. | 
(a) Not applicable; 
(b) Not applícable; 
(c) Mot applicable: " 
(d) No: 
(e) Mct applicable; 
Objection in entirety; 
No; 
Moy 
No: 
(a) Western Mew York; Zt 
| 0 
(b) Clarence Sand & Gravel, Clarence, Mew York; 
Dan Qernatt, Gowanda, New York; 
Frey Sand & Gravel, Buffalo, Kew York; 
Buffalo Gravel Co. (Buffalo Blag Co.) P anklinville, ; 
New York; of 
Oleae Sand & Gravel, Olean, Mew Yor x; 1 
Elmira Transit Mix, Western, Mew York: 
Western New York Sand & Gravel & Ready Mix, Western D d 
Wew York; We 
Brie Sand & Gravel Lake Sand, Western New York; M 
(c) Mones 
(4) Objection 
(e) SOURCE OF SUPPLY: 
Peppermint Road, 31 Peppermint Road, Lancaster, New York; 
Lancaster-steger, Jones Road, Clarence, Sew York; " 
Hot fnan, South of Hiller Road, Newstead, New York; 
Stage Farma (Fahey), Genesee Street, Lancaster, New York; 
Ray Duttweiler, Bast of Billo aoad, Alden, Mew York; 
WASHING PLANT 1 
Peppermint & Pavement Road, Lancaster, New York; 
(a) Western New York; 


(5) 


Clarence Sand & Gravel, Clarence, Wew York; 
Dan Gernatt, Gowenda, New York; 
Fray Sand & Gravel, Buffalo, Hew York; 
Buffalo Gravel Co. (Buffalo 861% Co.) Franklínville, 
Now York; 
Olean Sand & Gravel, Olcan, New York; 
Elmira Transit Mix, Western, New York; 
Western New York Sand í 3ravel & Ready Mix, Western, Er. 00 
Brie Sand & Gravel Lake Sand, Western, Mew York; 


| 


+. 


MoDONOUOH, BOABBERG, 
McOONOUGH & BELTZ 


11. 


12. 


13. 


14. 


15. 


14. 


15. 


(c) 

(4) 

(e) 
"A* 
No! 
mot 
Not 


Not 
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Answer of Defendant Regent Sand & Gravel 
Corp. to Plaintiffs’ Interrogatories. | 


None: 
Objections 
Wot applicable; 


through "E* rot applicable ; | 


applicable 
applicable, 
applicable; 
ANSWERS TO SECOND INTERROGATORIES: 


Pfohl Bros. Inc. 
7/1/57 
Needed equipment, sand and gravel 


Queen City Ready Mi: Concrete Co. 
Acquired nominal number of shares about 19590; 
Incidental to purchase of Pfohl Bros. Inc. 


Quadico Trucking 
Acquired nominal number of shares in about 1958; 
incident to purchase of mi Bros. Inc. 


Aero Aagregate 
3/31/70 
Merger; 


Simmons Property 
11/64 
needed reserve suppiv: 


Volz Property: 
7/63 
needed reserve supply 


Prey interest in Duttwiler and Schuster properties; 
7/57 
needed reserves 


Stage Farms 


incidental to purciase rE, Bros. Inc 


3/31/70 
Nerger | 
Jamieson Bank Rua Gravel Corp. 
Acquired nom )uaber of shares - about 1958: 
| 
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Answer of Defendant Regent Sand & Gravel 
Corp. to Plaintiffs’ Interrogatories. 


16. a) Objection 

b) Lancaster Stone Products, Inc., Erie County; 
Buffalo Crush Stone Company, Erie County; 
Federal Crush Stone Company, Erie County; 
Buffalo Slag Company, Erie County: 
Niagara Stone, Niagara County; 
County Line Stone Company, Inc., Erie County; 
Frontier Stone Products, Inc., Niagara County; 
plus all comnanies in "9B". 

c) Objection; 

d) Objection: 


17. Objection in entirety; 
18. Objection in entirety; 
19. Objection in entirety; 
20. Objection in entirety; 
21. Objection in entirety; 
22. Objection in entirety; 


23. Objection in entirety; 


— . ⁵²¶⁵²§[ꝓꝗ.Q4ꝗ2 ˙ A ¶ ˙ꝛe1 ]⅛—òPoN t 


24. Objection in entirety; 


25. Objection in entirety; 
26. Objection in entirety; 


DATED: BUFFALO, NEW YORK 


7 wn REGENT SAND & GRAVEL CORP. 


STATE OF NEN YORK ) 
COUNTY OF ERIE ) 


LUDWIG F. KAHLE, being duly sworn, deposes and says that 
he is the President of Regent fand & Gravel Corp., the corpora- 
tion named in the within entitled action; that he has read the 
foregoing Answers to the interrogatories and knows the contents 
theteof; and that the same is true to his own knowledge, except 
as to the matters therein stated to be alleged upon information 
and belief, and as t hose matters he believes it to be true. 


— 


LUDWIG F. KAHLE a 
MCOONOUGH, BOASBERG. | Subscribed and Sworn ü 
MeDONOUGH & BELTZ | to before me this 7 day of July 1971 . I 


in Ene County 
* Gammason expires Mer 30 15 


MCDONOUGH, BOASBERG, 
MeOONOUGH & BEL TZ 
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Answer of Defendant Ludwig F. Kahle 
to Plaintiffs’ Interrogatories. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YOR* 


| 
| 
| 
| 
| 
| 


GEORGE C. FREY READY-MIXED CONCRETF, INC., 

GEORGE C. FREY BATCHING PLANT, INC,: and 

HERBERT PREY AMD LOIS MUCK as Co-Executors 

of the ESTATE OF GEORGE C. FREY, Deceased 
Plaintiffs CIVIL ACTION. 

vs No. 1970-277 

LUDWIG F, KAHLF, JOSEPH PFOGHL, 

PAUL M. PFOHL, and PIDELIS H. 

PFOHL, individually and as the 

controlling and surviving Directors, Officers, 

Shareholders, liquidators and receivers of the 

assets of PFOHL BROTHERS, INC., a dissolved 

corporation; and PFOHL BROTHERS, INC., 
Defendants 


Defendant LUDWIG F. KAHLE, answers the first and second 
interrogatories served upon him by the plaintiffs, upon informati 
and belief, as follows: 


I RR RIES: 


— 

ra 
* 
— 


Ludwig P. Kahle, 96 Huntley Road, Buffalo, New York; 
Business Address, 2255 Bailey Avenue, Buffalo, New 
York; 


(b) Mot applicable: 
(c) Not applicable; 


(4) 1. Manufacturing Ready Mix Concrete; Pine Hill 
Concrete Mix corp. 2255 Bailey Avenue, Buffalo, 
New York; 


2. Mark Stables Harness horse Racing, 96 Huntley Rd. 
Buffalo, New York; 


3. Pine Hill Breeding Stables, breeding of harness 
horses; 96 Huntley Road, Buffalo, New York; 


4. Jamieson Bank Run Gravel Corp., 2255 Bailey 
Avenue, Buffalo, New York, part owner; mi ning sand d 
gravel; 


5. Lancaster Sanitary Landfill, Inc., 2255 Bailey 
Avenue, Buffalo, New York; sanitary land fill 
business: 


(e) Regent Sand & Gravel Corp; | 
Pine Hill Concrete Mix Corp.; | 
Clarence Sand and Gravel Corp; | 


McDONOUGH. BOASBERG, 


| McOONOUGH & BELTZ 


(2) 
(3) 
(4) 
(5) 
(5) 
(7) 
(8) 
(9) 
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Answer of Defendant Ludwig F. Kahle 
to Plaintiffs' Interrogatories. 


Objection in entirety; 
Objection in entirety; 
Wo: 

Objection in entirety; 


Wo: 


Wo: 


Bo business conducted as individual: 


(10) No business conducted as indiwiual; 
(11) No business conducted as individual; 
(12) Mot applicable; 
(13) Not applicable: 
(14) Not applicable; 
(15) Mot applicable; 
ANSWERS TO SECOND INTERROGATORIES: 
(14) Mo to companies"A"to"v,"however did own stock in 
Buffalo Perlite at one time; 
"W" - Mo - exceptowned stock ín two companíes; 
"X" as worded impossible to answer; 
(15) A) Buffalo Perlite 
B) 1957 through 1969 
C) Diversification; 
A) Jamieson Bank Run Gravel Corp. 
B) 12/12/56 
C) Needed sand and gravel reserves; 
A) AREO Aggregate 
B) 1956 through 1957 
C) needed sales agency; 
D, E, F and G - for above- objection 
(16) A) Objection; 


B) Clarence Sand & Gravel, Clarence, N.Y.; 
Dan Gernatt, Gowanda, New York; 
Prey Sand & Gravel, Buffalo, Mew York) 
Buffalo Gravel (Buffalo Slag co.), Pranklinville, 
New York; 
Olean Band & Gravel, Olean, New York; 
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Answer of Defendant Ludwig F. Kahie | 
to Plaintiffs’ Interrogatories. 

Elmira Transit Mix, Western New York; 
Erie Sand & Gravel Lake Sand; Western New Y r«! 
Western Mew York Sand & Gravel & Ready Mix, e d 
New York; 
Lancaster Stone Products, Inc., grie County: 
Buffalo CrushStone Company, Erie (ouaty: 
Federal Crush Stone Coupany, Erie County? 
Buffalo Slag Company, Erie County! 
Niagara Stone, Niagara County; 
County Line Stone Company, Inc., Erie County? 
Frontier Stone Products, Inc., Niagara County: 


c) Objection; 

d) Objection: 
(17) Objection in entirety; 
(18) Objection in entirety; 
(19) Objection ín entirety) 
(20) Objection in entirety? 
(21) Objection in entirety; 
(22) Objection in entirety: 
(23) Objection in entirety: 
(24) Objection in entirety: 
(25) Objection in entirety: 


(26) Objection in entirety; 


DATED: BUFFALO. NEW YORK, 
July 7 1971 


T LUDMIG f. KARLE 
STATE OF MEW YORK ) 
$51: 

chr OF ERIE . 

LUDWIG FP. KAHLE, being duly sworn deposes an^ says: 

That he is one of the derendants in this action; that he 
has read the foregoing Answers to Interrogatories and knows the c 
tents thereof; that the same ie irre to tne knowledge of de- 
ponent, except as to the maccers therein stated to be alleged on 
information and belief, and iiac às ti those ma cers he believes 


McDONOUGH, BOABBERG, i 


MoDONOUGH & BELTE 
| it to be trve. 
i 


—— —— - —— — — 


— — 
Subscribed 4. sword uin 
to before me this day of July 1971 Gus Dir iaai tm d fu Yer 
| 1 C, Ce m Ene County 2 
» PPP AAP 227. 7 Za x á Ry nee expires Mer. % % — 
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Answer of Defendant Joseph Pfohl 
to Plaintiffs’ Interrogatories. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


GEORGE C. PREY RFADY-MIXED CONCRETE, INC., 
| " C. PREY BATCHING PLANT, INC.; AND 


HERBERT FREY and LOIS ck as Co-Executors 
of the ESTATE OF GEORGE C. PREY, Deceased 


Plaintiffs CIVIL ACTION. 

ve Mo. 1970-277 
PINE HILL CONCRETE MIX cor. 
REGENT SAND & GRAVEL CORP.; 
LUDWIG F. KAHLE, JOSEPH PPOHL, 
PAUL M. PFOHL, and FIDELIS #. 
PPOHL, individually and as the 
controlling and surviving 

Directors, Officers, Shareholders, 

liquidators and receivers of the 

assets of PFOHL BROTHERS, INC., a 

dissolved corporation; and 

PFOHL BROTHERS, INC., 
Defendants 


— — 


Defendant JOSEPH PFOFL, answers the first and second inter- 
rogatories served upon him by the plaintiffs, upon information 


and belief, as follows: 


ANSWER TO FIRST INTERROGATORIES: 


(1) (a) JOSEPH PPOHL 
503 Worth Forest Road, Williamsville, New Yor; 
Business: 
$833 Main Street, Buffalo, New York, 14221 


(b) Not applicable: 
(c) Mot applicable; 


(d) Lancaster Stone Products Corp. 
5833 Main Street, Buffalo, New York; 14221 
Product crushed stone and bituminous concrete plant; 
Barton Road, Lancaster, Mew York; 


Bryherst Inc., 5033 Main Street, Buffalo, New York; 
Real Bstate Investment; 


Pfohl Bros. $833 Main Street, Buffalo,g.v., rental 
Pfohl Enterprises, 3933 Main st. Buffalo, K. v. real esta 


(e) Lancaster Stone Products Corp. 
—— stockholders, Joseph Pfohl, paul M. Pfohl and 
Fidelis H. Pfohl; 
Pfohl Bnterpises; 
Joseph Pfohl, Paul M. Pfohl and Fidelis H. Pfoh? 
and Richard Pfohl; 
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Answer of Defendant Joseph Pfohl 
to Plaintiffs’ interrogatories. 


Pfohl Bros; 
Partners, Paul M. Pfohl, Joseph Pfohl, Fidelis H. 
Pfohl, 


Bryherst Inc., 
Joseph Pfohl, Fidelis H. Pfohl, Richard Pfohl, 
Margaret Bogner, Ríchard Curtis, Albertine M. Kline: 


(2) Objection in entirety; 


(3) Objection in entirety; 


(4) Mo: 

(5) Objection in entirety; 
(6) Nc; 

(7) Yes: 


(8) Ho - except did sell stock in Pfohl Bros, Inc., 
to Pine Hill Concrete Mix Corp. 


(9) Not applicable - not 1. gravel business; 
(10) Not applicable - not in gravel business; 
(11) Mot applicable - not in gravel business; 
(12) Not applicable; 


(13) Not applicable; 


(14) Mot applicable; 


(15) Not applicable; 


TORI 


(14) Yee: 


(15) A) Pfohl Bros. Inc. 


B) & C) Major stoß holders sold to Pine Hill 
Concrete Mix Corp.; 


A) Lancaster Stone £rodocts Corp.; 
B) Incorporated 11 2/37 
^) produce stone and kituminous concrete; 


A) Buffalo Perlite; 
UNDINE A COE B) 6/1/53 acquired 4 1/3 shaves; 
6/13/55, acquire? i 1/3 shares; 
C) Diversified; 
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Answer of Defendant Joseph Pfohl 
to Plaintiffs’ Interrogatories. 


A) Quadco Trucing; 

B) Prior 1958 - Pfohl Bros. Inc. 
owned 25 shares; 

C) Trucking facilities; 


A) Queen City Ready Mix Concrete Co.1 
B) Prior 1958 - Pfohl Bros. Inc. owned 25 shares; 
C) as investment; 


V. <A) West Seneca Bituminous Products Inc. 
B) Acquired 1961 sold 1963; 
C) Investment; 


W. A) Stage Farms Inc. 
R) 1950; 
C) Gravel supply 


A) Capella Parm Inc. 
B) 1958 - had interes: 
C) Prospectínc; 


| B) Had option 1966 - never materialized; 
| C) M/A; 


A) Lancaster Sand & Gravel Co. 
B) Prior 1958 - Pfohi Bros Inc. owned 30 shares; 
C) sovrce of supply; 


" P, F and G“ for above - objection; 
16. A) Object ton; 


B) B. R. Dewitt Inc., Pavillion, Mew York: 


Buffalo 8 Buffalo, k. v. 
Lancaster Stone Products, Inc., Erie County 


Buffalo Crush Stone Company, Brie County; 
Federal CrushStone Company, Erie County; 
Buffalo Slag Company, Erie County) 
Niagara Stone, Niagara County; 
County Line Stone Company, Inc., Erie County: 
Frontier Stone Products, Inc., Niagara County; 
C) Obiection; 
D) Objection; 


17. Objection in entírety; 
18. Objection in entiret:; 


19, Objection in entirety, 


20. Objection in entirety? 
21. Objection in --* rety; 


22. Objection in entirety; 
McOONOUGH, SOASSENG, 
MCDONOUGH A BELTZ 


23. Objection in entirety, 


MeDONOUGH, BOASEERG, || 
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Answer of Defendant Joseph Pfohl 
to Plaintiffs’ Interrogatories. 


24. Objection in entirety; 
25. Obtection tn entirety; 
26. Obiection in entirety; 


DATED: BUPPALS NEW YORE 


JULY £^1971 


STATE OF KEW YORK ) 
COUNTY OF ERIE ) 


JOSHPH PFOHL, being duly sworn, deposes and says: 


That he is one of the defendants in this action; that he 
has read the foregoing Answers to Interogatoríes and knows the 
contents thereof; that thesame is true to the cnowledce of de- 
ponent, except as to the matters therein stated to be allege^ 
on information and belief, and that as to those matters he 
believes it to be true. 


„***“ 


Subscrí and Sworn to before 
me this £- day of July 1971 


ALBERTINE M. KLINE E ETE 


Netors Pubic sia of New York 


Ovol ed in Erie County 
My Commission Expires March 30, Wars 


MecOONOUGH, SUASSERG, 
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Answer of Defendant Fidelis H. Pfohl 
to Plaintiffs' Interrogatories. 
UNITED STATES DISTRICT cuir 
WESTERN DISTRICT OF NEW YORA 


GEORGE C. FREY READY - MIXED CONCRETE, INC., 

GEORGE C. FREY BATCHING ?LANET, INC.; and 

HERBIRT FREY and LOIS MUCK as ¢co-executors 

of the ESTATE OF GEORGE C. FREY, deceased, CIVIL ACTION. 
Plaintí:.s NO. 1970-277 

vs 

PINE HILL CONCRETE MIX CORP., 

REGENT SAND & GRAVEL CORP.; 

LUDWIG P. XAUTLE, JOSEPH FPFOHL, 

PAUL M. Fron, and FIDELIS . 

PFOHL, individually and as the controlling 

and survi'.ng Directors, Officers, Shareholders, 

liquidators and receivers of the 

assets of Fran. BROTHERS, MC., a dizsolved 

corporation; and PPOHL BROTHERS, u., 
Defendants 


Defendant FIDELIS H. PFOML, answers the first and second 
interrogatories served upon him by the plaintiffs, upon inforna- 


| tion and belief, as follows: 


ABSWERS TO FIRST INTERROGATORIES: 


(1) (a) Pidelis H. Pohl residing, at 
51 East Four Seasons Drive 
Eqoerteville, New York; 


Business Address: 
5833 Main Street 
Buffalo, New York, 14221 


(b) Not applicable: 
(c) Bot applicable; 


(d) Lance * Stone Products Corp. 
5833 Main Street, Buffalo, New York, 14221 
product croshed stone and bituminous concrete 
plant; 
Barton Road, Lancaster, New York; 


Bryherst Inc., 5833 Main Street, Buffalo, New York; 
real estate investment; 


Pfohl Bros. 5833 Main Street, Buffalo, New York; 
equipment rontal; 


Pfohl Enterprises, 5833 Main Street, Buffalo, 
New York; 
real estate; 
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Answer of Defendant Fidelis H. Pfohl 
to Plaintiffs’ Interregatories. 


— 


(e) Lancaster Stone Products Corp. 
stockholders, Joseph Pfohl, Paul M. Pfohl and 
Fidelis H. Pfohl; 


— SE = 


Pfohl Bros., 
Partners: Paul M. Pfohl, Joseph Pfohl and 
Fidelis H. Pfohl; 


Bryherst, Inc., 
Joseph Pfonl, Fidelis H. Pfohl, Richard Pfohl, 
Margaret Bogner, Richard Curtis, Albertine M. Kline! 


Pfohl Enterprises: 
Joseph Pfohl, Paul M. Pfohl, Fídelis H. Pfohl and 
Richard Pfohl; 


(2) Objection in entirety; 
(3) Objection in entirety: 
(4) Mo; 
(5) Objection in entirety; 
(6) No: 
(7) Yes; 


(8) No - except did sell stock in Pfohl Bros. Inc. 
to Pine Hill Concrete Mix Corp. 


——— ——— SS 


(9) Mot applicable - not in gravel business: 
(10) Not applicable - not in gravel business; 
(11) Not applicable not in gravel business: 
(12) Sot applicable; 
(13) Mot applicable; 
(14) Mot applicable, 
(15) Mot applicable; 
ANSWERS TO SECOND INTERROGATORIES: 
(14) Yes; 
(15) A) Pfohl Bros. Inc. 
B & C) Major stockholders sold to Pine Hill Concrete 
Mix Corp.! 
A) Lancaster Stone Products Corp.; 


MeDOMQUOM. SOASMERO, B) Incorporated 11/27/57 
MeOONOUOM & BELTZ 
- C) produce stone and bituminous concrete; 
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Answer of Defendant Fidelis H. Pfohl 
to Plaintiffs’ Interrogatories. 


Buffalo Perlite; 
6/1/53 acquired F 1/3 shares; 
0/13/55, acQ4uired 8 1/3 shares; 


Diversiíied; 


Quadco Trucking; 

Prior 1:5o - Piohl Bros. Inc. 
owned 25 shares: 

Truckin. aciiiltiag) 


Jaeen City Ready Mix Concrete Co.) 
Prior 1958 - Piohl Bros. Inc. owned 25 shares; 
as invescment: 


West Seneca Bituminous Products Inc. 
Acquired 1951 gold 1963; 
Investment; 


State Faras Inc. 
1950; 
Gravel supply 


Capeiia Farm inc. 
1955 - nad interest 
Prospecting; 


Niagara Stone 
Had option 1966 - never materialized; 
NA! 


Lancaster Sand & Gravel Co. 
Prior 1958 - Pfohl Bros Inc. owned 30 shares; 
source of supply: 


; a) Polla Ze fd, 9" for above-obiection; 

B. R. Dewitt Inc., Pavillion, New York; 
Buffalo Slag, Buffalo, k. 1. 
Lancaster Stone Products, Inc., Erie County 
Buffalo Crush Stone Company, Erie County; 
Federal Crush Stone Company, Erie County: 
Butfalo Slag Company, Erie County? 
Niagara Stone, Niagara County; 
County Line Stone Company, Inc., Erie County? 
Frontier Stone Products, Inc., Niagara County; 

C) Okjection; 

D) Objection; 


"17 through and including 25" Objection in entirety; 


DATED:  NUFFALO, NEW YORK 
JULY 8^ 1974 


M. SOASRERG, BY JJ A 4 E s 
Gm a @aLrTs DEAS IG 2 if e. Pals : 
! FIDELIS H, PFOHL J 
/ 


» 


. GNOUSH, GOASEERG, 
".ODNOUGM A JELTZ 


M. KUNE 
cory cf New York 
Que"s: ia a” Say 
My Commission Expires March 30, Ax 
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Answer of Defendant Fidelis H. Pfohl 
to Plaintiffs’ Interrogatories. | 
STATE OP NEM YORK ) | 
ss: | 
COUNTY OF ERIE ) | 


FIDELIS H. PROBL, being duly sworn, deposes and says: 


That he is one of the deferdanta in this action; that he h 
read the foregoinc Anewers to Int*rrogatories and knows the con- 
tents thereof; that the same is true to the xnowledge of de- 
ponent, excipt as to the matters therein stated to be alleged 
on informatior ta¢ relief, and that as to those matters he 


belivep ít to be true. 


FIDELIS HB. From. 


Subscribed and Sworn tc before 


* 
me thia f£ day of July 1971 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC. 
GEORGE C. FREY BATCHING PLANT, INC. and 
HERBERT FREY and LOIS MUCK as co-executors 
of the Estate of GEORGE C. FREY, deceased 


Plaintiffs 
* v8- 
1970-277 


PINE HILL CONCRETE CORP. , REGENT SAND & GRAVEL 
CORP. LUDWIG F. KAHLE, JOSEPH PFOHL, PAUL M. 
PFOHL, and FIDELIS N, PFOHL, individually and as 
the controlling and surviving directors, officers, 
shareholders, liquidators and receivers of the 
assets of From. BROTHERS, I., € dissolved 
corporation and PFOHL BROTHERS, INC. 


Defendants 


STATE OF NEW YORK 
COUNTY OF ERIE ) ss 
CITY OF BUFFALO ) 

CHA: «8 J. McDONOUGH, being duly sworn, deposes and 
says that he is of counsel for the defendants herein. This 
affidavit is submitted in opposition to the plaintiffs’ motion 
for a separate trial of certain issues. 

Deponent has read the affidavit of HERBERT G. FREY 
submitted in support of the motion. For the purposes of the 
present motíon, deponen? deems it unnecessary to reply to or 
explain mmay of the allegations of fact therein contained, as 
4y are not material to the question of whether or not a separa 


tríal of preliminary issues should be ordered herein. 
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Deponent does, however, respectfully refer the court 


to deponent's two earlier affidavits, as well as the affidavit 


of WORMAN MORAN of the defendant PINE HILL CONCRETE MIX CORP., 
previously submitted in opposition to the plaintiffs’ earlier 
motion for interim relief; and begs leave to incorporate in this 
affidavit all the allegations of fact therein contained. 
With respect to Mr. Frey's statements concerning 
| previous price increasesby Pine Hill, between 1949 and 1968 
(pp. 3-7), deponent calls the court's attention to the following: 
1) The price increase in August 1953 (Paragraphs 
8, 9) was based on Pfohl's 1‘st price. 
| 2) The 1954 price increase (Paragraph 10-a) was based 
| en Pfohl's published pit price 
3) No supporting letters or other documents are 
presented in support of the allegations of Paragraph 10 (b anc c) 
| of Mr. Frey's affidavit. 
4) The 1958 price increase (Paragraph 16) was to 
Pine Hill's published pit price 
5) he 1968 price increase, which Frey refused to 
| pay (Paragraph 17) was also based on Pine Hí'l's published pit 


| príce. 


Mr. Frey's affidavit (Paragraph 12) as well as the 


plaintiffs' complaint (Paragraph 25) allege that the 1957 deeds 


MeDONOUGH, BOARBERG, 
MaDINOUGH A BELZ 


ef gravel properties from From. BROS, tc REGENT SAND & GRAVEL CORP 
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were either forged, frauduiently predate’ o. „och, because of 


the fact that they were not recorded until 1969. 


All of the deeds in question were drawn by Mr. Milton 
Kaeselau, a well known Buffalo attorney, who represented Pine 
Hill at that time. Mr. Kaeselau has assured diponent that he wil 
tentify to the preparation, execution and delivery of all such 


deeds in 1957. 


With respect to the latter portíon of Mr. Frey's 
affidavit, (p. 10), under the headíng "Second Separate Tríal" 
deponent submits that this court's order of June 9, 1971, 


made and entered two days after Mr. Frey's affidavit was signed, 


is s complete answer to these allegations, and furnishes the 


plaintiffs with all the interim protection for which they have 
asked, In fact, if the plaintiffs are eventually successful in 
their atate cleims of contract violation, they will be entitled 
to no further or greater relief, other than past damages, than 


the relief granted by the court's order of June 9. 


Following entry of the court's order of June 9, and on 
June 25, 1971, the plaintiffs made the demani for delivery of 
grit and gravel contained in the annexed letter, marked Exhibit A 
On June 29, the defendant Pine Hill acceded to said demand, 
in the letter annexed hereto, and marked Exhibit B. As cf the 


cate of this affidavit, the ready-mix concrete truck drivers 
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stríke is still going on. | 
| 

On July 9, 1971, counsel for the defendants served | 

and filed the defendanta' answers to the plaintiffs’ first and | 


second interrogatories herein, with the exception of the 


answers of the defendant PAUL M, PFOHL, who lives in Oregon. 
The separate answere of the defendant PAUL M, PFOHL will be 


served in the near future 


Sworn to before me this 13th 
day of July 1971 


CCC 


ROBERT BOA M oi 
pubi- Stere ot New 
Notary ° - bed 22 


Manon IM BOAREERG, 
Ma^ Ouah & BEL TZ 
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GEORGE C FREY 
ue v erem, 
$6! PAVEMENT ROAD LANCASTER, N Y. 14086 


June ^5, 1971 


Pine "*'' Concrete Mix "orn. 
idi. ailev Ave, 
uff:io, N. Y. 111 


Gentlemen: 


— — 


Persuent to Court Order of June 9, 1971, 


s ple»ee start delivery of our recuirements of Concrete 


"n 


on Mond^y June , 1971, or immediately unon the 


conclusion of truck drivers strive, 
| Voure vary truly, 
| 4) Fia Much 
Tac, “ Tres. 
Scary to: 
t 
erent “ond * ^"^ yo" Cren, 


We Comply With state and Peuered Later Laws 


rit ^^" ^àonerete Gravel to our Peppermint Rd. Plant 


I 


ou. 
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” DINE HILL CON 


rb cme 


Cargo ^. Prey "wav “iret 
Dl -avement “ga : 
tancaate-, New Yerk 1.0/5 
entleeren: : 


Pleese énad "iae that we will start délive-y 5^ ooucrete 


git we gravel pursuant Jo the “ourt Order ef June „ i571 
La T 
impadiptey Moon Vier €$0énelusion of the current trues drivers! 
TOT PRY Se 


Zuse ren Your , 


fine ^"1.:1 Vemerete "ix corc. 


j 4 


J veh By a 


women M. eres 
Controller 
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"em — ABRO Uraphic C Publish 
r Plaintiffs’ Note of Issue — March 1972 Term. F 
8 el ca c ER ai 


NOTE OF ISSUE (Type or Print) This spece ter Clerk's fijo tee; 


6 Davidson Ave. ,Batfalo,N.Y. 14215 


Calendar No 


Index No Civil * 1970-277 


WRSTERE DISTRICT OF NEM YORK march 14 


NOTICE FOR TRIAL 


Trisl by jury of 12 jurors demanded OD 
— LL ell issues 
ot issues specified below or attached 


hereto 


Trial without jary U 

Filet by attorney for. PABiBtÁAffe 

na: Dottie Complaint filed 6/17/70 
Date Service Compieted 


Date issue joined 


Preference claimed under 


NATURE AND OBJECT OF ACTION (Specify for each cause of Action) 
nd that 


Negligence 
Bldg. & Sidewalk Other 


Personal Injury | | 
Property Damage | U [ } 
bs 


Both 

Other Tort (specify) 
Contract (specify 
Other Law (specify) 


Matrimonial (specify) 


Attorney (s) for Plaintiff(s) Attorney(s) for Defendant(s) 


Office & f. 0. Address: Office & P.O 


10 ani a Comme. Buffalo, . 1. 16200 930 Wa 


Phone No.: 


716 1397 716 853 5283 


Arnold Weiss, ù Member of the Firm 


Address: 


Note: Clerk will not accept this note of issue unless prepared in duplicate 


and reverse side is completed or the stipulation provided in 22 N.Y.C.R.R 


30 


81024,4(c) is annexed 
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! 
Affidavit of Service Statement of Readiness 
he artme 
e ew I quire je Y 
being w jepose: er i 
> pa ne e je and resides ! 
at 1 N 
à n F be ete Waived eq ed 
at 
ck ed 
jepon erved the v 3 i 
f read e H . 
ney ‘ * 
ervei 
ere * tfice 
during his absence ¢ ffice " — M 
trike e 4 D * 
by the here lea e py of the same 
^ 4. Medica! Rep 
erk; partner. pers having charge of said office achanged 
b! and said office being sed, by depositing the 
enciosed a sealed wrapper directed to said attorney Examinations before 
e off [: Dox 3 * 
worr etore r € jer v 
fov of ) know be neces 
a pleted 
There 15 bee reas ç pie 
above ç eeding 
ta t New York, County of Erie e cà ead 
ra 
* ng 4 ily wee syne. and t è 
„s Mi the action WIL 1 years age ang resides j TM 
Kings Li AUC „ I. 1. 
That on Arden, February | 72 
jeponen! served the within note of issue and statement ) 
+ ot vesdiness on NeDONOUGH, BOASBERG , | Office ar 0 
ffice and f a 
77636" 4i b 
albr ° . ,Buffalo,NY14202 
the address designated by said attorney(s) for that pur 
se by depositir me er n tpai o | ‘ i 
pose by posting sa nclosed a postpaid properly | Stipulatior f Readiness 
addressed wrapper, M fficial depos Il 
tory under the exclusive care and custody of the United Men ee m CMM — "p we 
States post office department within New York State "- mee — 
at 10 Lafayette mart ,Buffalo,NY14203. 
»worn tO Jé te me, this 3 
% % Pebruary >- 72 d | 
7 4 A 
— 
rn $o ay of F 
23rd 
e t etenda 
e 
(dine , w t ted 
h 
Jay j 
€ f pa ^ y 
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UNITED STATES DISTRICT COURT 
WESTERK DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 


GEORGE C. FREY BATCHING PLANT, INC.; and Civil Action 
HERBERT FREY and LOIS MUCK as Co-Executors No. 1970-277 
of the ESTATE OF GEORGE C. FREY, Deceased, 
Plaintiffs, 
NOTICE 
VS. OF 


TAKING DEPOSITIONS 


PINE HILL CONCRETE MIX CORP. : 
REGENT SAND & GRAVEL CORP.; 
LUDWIG F. YAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL, and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
directors, officers, shareholders, 
liquidators and receivers of the 
assets of PFOHL BROTHERS, INC., a 
aissolved corporation; and 
PFOHL BROTHERS, INC., 

Defendants. 


EE a — 
PLEASE TAKE NOTICE that plaintiffs will take the 
depositions of a defendant: individually and by their 
respective officers, directors, employees and agents having 
knowledge of the facts, commencing with the deposition of the 
defendant Ludwig Kahle, followed by the deposition of Norman 


Moran, followed by the remaining witnesses, commencing at 


10:00 A.M. on Monday, February 19, 1973 at Room 1400, 10 Lafayett 


Square, Buffalo, New York. You are invited to attend and cross- 


examine. 


Dated: Buffalo, hew York 
February 13, 1973. 


RAIC ING, ISS & HALPERN 


" HW" 


Arnold Weiss, a Member of tho Firm 
Attorneys for Plaintiffs 
10 Lafayette Square 
Buffalo, New York 14203 


Telephone: 716 852 7587 


e 


| 


VS. 


PINE HILL CONCRETE MIX CORP. 
REGENT SAND & GRAVEL CORP. 
LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL and FIDELIS H. 
PFOHL, individually and as 
controlling and surviving 
Directors, Officers, 


further discovery 


discovery. 


plaintiffs' 


the 


/ 


+ 


s 


GEORGE C. FREY READY-MIXED ( NCRET 
GEORGE C. FREY BATCHING 
HERBERT FREY ard LOIS ML 
of the Estate of GEORGE 


Shareholders, 


A 


RAICHLE, 


0 


ly 


AANA 


Plaintiffs’ Motion to Compel Discovery. 


Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 
a dissolved corporati and 
PFOHL BROTHERS, INC., 
Defe 
Plaintiffs move t^ Court 
leave to proceed with their disc ver 


by defendants until the 


/ 


for 


y herein 


MOTION 


an order granting them 


and deferring 
of 


completion 


BANNING, & hALPI 


97972252» | 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WEW YORK 


EOR! a 
etc., et al 


Plaintiffs 
vs 
CIVIL No. 
PINE HILL CONCRFTE MIX CORP. 1970-277 


REGENT SA"^ ^% ^PAVEL CORP. 
LUDWIG F. X HI ~., et al 


ANSWERING AFFIDAVIT 
Defendants 


STATE OF NEW YORK 
ee: 
COUNTY OF ERIE ) 


VICTOR E.MANZ, being duly sworn, deposes and says: 

l. That I am handling the taking of depositions and the 
discovery proceedings against pliintiffs in this matter for 
CHARLES J. McDONOUGH, attorney for defendants; | 

2. That both Mr. Weiss and I have delayed and mutu:lly agreed 
to adjournments of the proceeding from time to time; 

3. That the ternative schedule set up before Magistrate 
EDMUND F. MAXWELL was deviated from by mutual consent of the 
attorneys herein; 

4. That 415 pages of testimony have been take and transcri 
and some business records have been furnished by plaintiff "to 
the defendant? ! | 

5, That during the later days of taking testimony, a dispute 
arose as to plaintiff® furnishing defend nt with certain — 
tion and docum nts and the proceeding ground to a stané-9tí11) | 

6. That basically the dispute arose out of Mr. Weiss's | 
insistence that defendants must agree to reciprocate by furnishisg 
the exact records and information defendants are demanding of | 
plaintiffs; 

Whereas it is defendant * contention that certain information | 
which is not pertinent to this law-suít should not be included | 
in the documents furnished by either of the parties, 

Specifically, business records showimg 4efendant PINE KILL 


CONCRETE MIX CORP., involvement in other business matters not 


| 
| 
| 
relate; to the sand and gravel, aggregate or concrete mix busiregs 


T > ¢ 
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should not be shown to or examined by plaintiffs. 


Plaintiffs' insistence on an agreement of reciprocity before 
producing certain records, such as palintiffs' audit reporta 
and income tax returns, is unreasonable, improper and grounds 
for dismissal of plaintiffs' law suit; 

7. To compell to produce secret and private information 
not relevant to this law suit is obviously improper; 

8. Defendants are and have been willing at all times to 
furnish plaintiffs with material ana pertinert records and in- 
formation relevant to plaintiffs' causes of action: 

9. Actually, Mr. Weiss and piainti¢ggsteistence on reciprocity 
is premature and the only valid reason t- refuse to furnish 
defendants' with the demanded records is that it is immaterial, 
irrelevant and not pertinent to thís law suit; 

10. Attached b o and made a part of this affidavit are 
photostatic copie č pages 299 to 305 inclusive of the transcribed 
testimony which illustrates the dispute betwean the parties; 

ll. Any delay on the part of your deponent since his return 
from vac on has been due to the pressure of business; 

12. Deponent believes once plaintiffs are compelled to furnish 
the documents and information sought, defendants would be able 
to conclude their taking 6? depositions with five sessions and 
the inspection of business records at plaintiffs' place of 
business could be commenced thereafter; 

13. After this time, plaintiffs could commence their discovery 
and this matter could be dircposed of in an orderly manner; 

WHEREFO'E, defendants request plaintiffs be compelled to 
furnish their business records requested without having to agree 
to reciprocate as a condition precedent thereto, and that defendahts 


be permitted to conclude their discovery before plaintiffs 
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commence theirs. 


VICTOR E. MANZ 


Subscribed and Sworn to before 


me this 22nd day, of May 1973 

E x ; : 

Ë DAA — 7 
ANITA SANUCCI, NOTARY PUBLIC, ERIE COUNTY, 
NEW YORK, MY COMMISSIONEXPIRES MARCH 30, 
1974 
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— e 2 2 : — — 

| | 

| | 
1 | MR. MANZ: Partially. | 
2 | MR. WEISS: Partially. hell, referring to the | 
2 item WGaber Leve, what does that item | 
So refer co? 
5 | HR. MANZ: These ace the iten numbers that ue -—- : 
6 | put on che record of “tens to be fur- 
Lu nishe: 
8 | MR. W188: Al? ftps; tay we take that list with 
2 us, or rack it? | 
10 MA. MAUZ: I thousht you could look at it, look | 
ds | it over. 

| ‘ 
i2 | iR. WEISS: Way den't you xerex that and give us a 
13 copy? 
M | MR. MANZ: Iwill, end we can determine whether 
I5 | or rot these are the missing items. | 
16 | MR, WEISS: Cxay. Off the record a minute. 
7 | (DISCUSSIC OFF THE RECORD). 
18 | MR. MANZ: Okay. Back cn the record. Er. Moran 
19 | has just stated thet if any of these 
20 | requests, you knew, ere unzcasonable 

| 
22 end from a practical point of vicw, it 
22 iu going to take a lor; time, a tedious 
23 


| 
| 


time, to accumulate, that he is „ling 
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9 Caciest uzy oZ: : 
j 
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10 MR. WEISS: T Flip! i . : 4 i 
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19 $075, un vill 5242 bg. Í 
20 H8. WEISS: Yes, but there is not di t2 ci: anye | 
| | 
21 $ China vnt rao netia 2 — sz — | 
| 2133 v5u ai a eni j , 2 | 
| 

2 you will produce likovnir: 9 Cat 
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| 

:13982 : Except the ono pein: that we have al- | 
| 

^9dy discussed. | 

WEISS: Low, walt a gegend. EI will repeat: | 
cnythir; that you have asked ts to pro- 


cue, you wlll likezico produce for us. 


1 
pertains to gravel, sand, grit | 


[A52 : £5) 28 
end essregate, corent. 
WEISS: That mecns ecverythiz3 yo have esked us 
to produce. 
Al. Z: highs. | 
Ww. S8: fo then I will say it arzin: everythin 
y^u hz.o asked us to produce, ycu will 
i 
3 | Likewise prodcce the equivalent from | 
bi | your files? | 
15 | IR. BANZ: Yes, that is right, except where the 
16 on2 point of dispute is, as I cee it 
17 right rou, that we will have to have 
18 it ccttled by the Judge, whether or not 
18 you are entitled to any of our records. 
20 | MR. WEISS: Relating to tho gardege business? 
^u MR. MANZ: To garbage; that isa called lead fill, 
72 not garbage; land fill. 
T MR. WEISS: I see. 
t 1 
v . 


^ 


..3wering Affidavit of Victor E. Manz. vis. gis 


220 


MR. 


MR. 


HR 


MANZ : 


WEISS: 


MANZ : 


And aiso, 1f in sone of our audit reports 
and incone tar reporcs, there are othey 


^ 


matters that don't pertain to the . 
suit, tien you are bot eatitied to that. 
We will withhold our audit reports | 
| 
until such tine es we receive assurance 
there will b» reciprocation, bat we 
will produce everything elso ond then 


I suggest that at the carliest monent 


we go to sce Judge Curtin end ges a 


Tesolution of this natter. don't 
Sce how you can physicaliv break down 
your eudit reporta. I would be happy | 
to have you do it. I dca'tt think your | 
audit reports do contain such à — 
down. 

Well, we will furnish you, cc! tt 18 

in the record, with ail the information! 
that you are furnishirs to vs. We TN 
not ackinr; you to furnish any ocher | 


financial transactions that the Prey 


family is involved in, because it is | 


not pertineat to this case, and uc will 


i 
i 
! 


e 


ow 


— 
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HER. 


UR. 
MR. 


tik, 


1 
ETET 
IM. 


WEISS: 


HANZ : 


| 
| 
| 


furnich von with exactly whet vou are 
furt isaiag us. | 
Well, will you ferntsh ec citi your | 
audit resorts for Pine "1*1, Regent 

f 
Saad & Gravel rul the other defe n 
give you, vou knew, -- you are 


tzglr; co be cate a^oat it. We ot 


| 
| 
roing co furnish you u th any ires 
znfcrentnca about any of th- -— 
CZ buzi:588 operations of Pine 211 12 
tacy £5 ust pertain co this lewsute, 


] 


even though they ray bo ia che official 


i2 2a "ew 
rn Sos asi eppes, whee de re^,uir 


cay chen that ce cFooid have - 
ZIE sight. Vaen do you vant co resolv? 


At your conventence 
Icy about tororzcw? 
Tcuorrou will be fine. 


All right. Po you vaat ve to cet up 


21 
2 


MR. 


MR. 


WEISS: 


MANZ: 


WEISS: 


WEISS: 


MANZ : 


Answering Affidavit of Victor E. Manz. 
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an appointment tcaorroy in che af ter- 


noen or mornirg? 


„ — 3 


Eo. Let's call the Judges secretary 
end ask her for an appointment to- 
rorrcu morning. 

All right; tcaorrou morning, whatever 
tine, but let's neet this head-ca. 
All right. Row, let's go over this. 
On the record, Mr. Weiss, I just fur- 
nished you with a photostatic copy of 


a resume made by Mr. Forman Moran from 


Pine Hill who has checked the documerte 


Left in the first box, which was left 
by Mr. Frey at my office on Thursday 

of last week and this is our list of 

items we contend have been requested 

but were not received. 


Now, Y have also furnished 


-- well, let's mark this for Identifi- 
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Order of May 31, 1973. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE C. PREY BATCHING PLANT, INC., and 

HERBERT FREY and LOIS MUCK as co-executors 
of the Estate of GEORGE C. FREY, deceased, 


Plaintiffs, | 
vs. Civil 1970-277 


PINB HILL CONCRETS MIX CORP., 
REGENT SAND & GRAVEL CORP., 
LUDWIG F. KAHLB, JOSEPH PFOBEL, 
PAUL M. PFONL and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PPOHL BROTHERS, INC., 
a dissolved corporation, and 
PFOHL BROTHERS, DIC., 


Defendants. 


APPEARANCES: Raichle, Banning, Weiss & Halpern 
(Arnold Weiss, of Counsel) 
Buffalo, New York, for Plaintiffs. 
Manz, Mana & Diviak (Victor B. Manz, 
of Counsel), Buffalo, New York, for 
Defendants. 
Plaintiffs’ motion for an ordor deferring 
further discovery of defendants and granting leave 


to plaintiffs to oxoceed to discovery is denied. 


di. 
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Order of May 31, 1973. 
ege 


Each side shall immediately serve the 
other with a subpoena duces tecum setting forth 
the material needed to proceed with the taking of 
depositions. 

During the week of June 4, 1973, defen- 
dants shall resume deposing plaintiffs’ representa~ 
tives at such time as is agreeable to the parties. 
If a satisfactory time cannot be agreed upon, the 
court will set a time. Any motions to quash or 
modify the subpoenas shall be made promptly. 

At the argument of the present motion on 
May 29, 1973, the plaintiffs’ attorney indicated 
that he would move against defendants’ objections 
to the plaintiffs’ interrogatories. Such motion 
shall be made promptly. 


So ordered. 


JOHN T. CURTIN 
( ynited States Distric: Judge 


DATED: May 31, 1973 
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Plaintiffs’ Motion to Compel Discovery. 


ATES DISTRICT COURT 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING PLANT, INC., and 

HERBERT FREY and LOIS MUCK as co-executors 
of the Estate of GEORGE C. FREY, deceased, 


Plaintiffs, 
Civil No. 1970-277 


vs. 
MOTION TO COMPEL 
PINE HILL CONCRETE MIX CORP. DISCOVERY 
REGENT SAND & GRAVEL CORP. 
LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 
a dissolved corporation, and 
PFOHL BROTHERS, INC., 


Defendants. 


Plai: iffs move the Court for an order compelling 
discovery pursuant to Rule 37 by reason of defendants' failure 
to answer plaintiffs' first and se nd interrogatories to 
defendants, dated November 23, 1970 and February 24, 1971 


cespectively. 


Plaintiffs' motion is based upon its first and second 
interrogatories dated November 23, 1970 and February 24, 1971 
respectively; defendeats' objections dated January 4, 1971 and 


March 30, 1971 to plaintiffs' first and second interrogatories; 
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Plaintiffs’ Motion to Compel Discovery. 


plaintiffs motion da 1 April 16, 1971 for an order triking 
defendants' pleadings and gra 14 nt to plaint 
ylaintiffs' motion dated 7 , 1971 ov ruling defendants' 
objections and compelling defendants to plaintiffs 


second interrogatories; the order of this Court dated May 7, 
1971 directing defendants to answer said first and second 
interrogatories by June 7, i plaintiffs' cross-motion dated 
May 13, 1971 for an order adj jing defendants in contempt of 
the order of this Court and the said order of May 7, 1971; the 
order of this Court dated June 9, 1971 modifying said order oí 
May 7, 1971 and directing defendants to answer plaintiffs' 
first and second interrogatories by July 9, 1971; defendants‘ 
cial, evasive and incomplete answers and objections dated 
July 7 and 8, 1971 to said first and second interrogacorie 
plaintiffs' motion dated May 18, 1973 for leave to proceed with 
discovery and deferring further discovery by defendants; and the 


order of this Court dated May 31, 1973. 


Plaintiffs further move the Court for an order 


directing discovery in waves by the respective parties, and 
deferring further discovery by defendants until plaintiffs have 


completed a reasonable amount of discovery of defendants. 


Dated: Buffalo, New York 
June 1, 1973. 


RAICHLE, BANNING, WEISS & HALPERN 


2 
i 7 
if jj 
By \ »L . a E 
Arnold Wei 9 Member of the Firm 
Attorneys for Plaintiffs 
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Opposing Affidavit of Charles J. McDonough. 


UNITED STATES DISTRICT COURT: WESTERN DISTRICT OF NEW YORK 


GEORGE C, FREY READY-MIXED CONCRETE, INC, 
et al 


Plaintiffs 
-UB- 
Civil No. 
PINE HILT. CONCRETE MIX CORP, et al 1970-277 


Defendants 


STATE OF NEW YORK 
COUNTY OF ERIE ) 8s 
CITY OF BUFFALO ) 

CHARLES J, McDONOUGH, being duly sworn, deposes and 
says that he is of counsel for the defendants, This affidavit is 
submitted in opposition to the plaintiffs' motion for various 
frms of relief, dated June 1, 1973. 

The defeadants' answers to the plaintiffs' inter- 
rogatories were served on July 9, 1971. The plaintiffs have 
waited two years to complain of the insufficiency of the defendants' 
answers to the interrogatories. We submit that this is unreasonable 
delay and laches on the part of the plaintiffs and constitutes a 
waiver of any right the plaintiffs might otherwise have to seek 
relief based on the alleged insufficiency of our answers, 

Deponent further submits that the plaintiffs’ motion 
in this respect is further defective in that the plaintiffs have 


completely failed to point out any particular answers which the 


plaintiffs now claim to be “partial, evasive and incomplete." 
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Opposing Affidavit of Charles J. McDonough. 


As evidenced by the accompanying affidavit of 
VICTOR E. MANZ, also of counsel to the defendants, the d^fendants 
have for some time past been ready to proceed with the discovery 
proceedings and examination before trial of the plaintiffs. 


The defendants' discovery and examination should be completed 


before the plaintiffs proceed with their discovery and 
examination before trial of the defendants, as directed by this 
court's order of June 9, 197 


For the court now, at thís late date, to direct 


discovery "in waves" as requested by the plaintiffs' motion, could 


lead only to further controversy and utter confusion, Such 


It could only 


procedure would not expedite trial of the action. 


delay 1t. 
Deponent therefore respectfully prays that the 


plaintiffs' motion be denied in all respects. 


CHARLES J, McDONOUGH 


Sworn to before me this 27th 
day of June 1973 


RICHARD F, McDONOUGH 


MCHARD F. M-DONQuUO 
489 Public Stote of Mev Vout 
, Qvalited in Erie Cost! aM 
ta expires Mar 26, ead 
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Affidavit of Victor E. Manz. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


E e -MIXED E , INC. 
et al 

Plaintiffs 
vs CIVIL NO. 
PINE HILL CONCRETE MIX CORP., 1970-277 
et al 

Defendants 


STATE OF NEW YORK 9) 
88: 
COUNTY OF ERIE ) 
VICTOR E. MANZ, being duly sworn, deposes and says: 
That he is an attorney assisting CHARLES McDONOUGH, 
Esq., attcrney of record for defendants, in this discovery 
proceeding; | 
Since the Court's Order of May 31. 1973, your deponent 
and ARNOLD WEISS, attorney of record for plaintiffs, have em 
agreed ag follows: | 
To commence taking depositions of plaintiff's representa- | 
tives on July 9, 1973 at my office as this would be a convenient | 
date for all the parties and the attorneys; | 
Your deponent has been ready and available to resume | 
taking of deposition since June 13, 1973 and July 9, 1973 
date was agreed to after conversation with Mr. Weiss on June 14, 
1973, at which tíme he informed deponent that because of his 
commitments, his vacation from June 18 to June 24 and tho 
vravailability of one of t principals of the plant ff fe after 
t Sth of June to July 8, 1973, that the depositions sh- '^* 
be delayed. Your deponent agreed. 


Deponent has served a civil subpoena dus tecum on MR. | 
WEISS to correspond with the July 9th date. He agreed to accept 
| 


service in liew of service on plaintiffs. 


yu 


VICKS 
Subscribed and Sworn to 


before me this 27th day of June 1973 
4 "d 
— ptt. 


, 
NEW YORK, MY COMM. EXPIRES MARCA 30, 1974 


Vy 
N 


230 


Plaintiffs’ Subpoena to Defendents. 


STATES DISTRICT COURT 


YORK 


NEW 


DISTRICT OF 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE ©. FREY BATCHING PLANT, INC., and 


HERBERT FREY and LOIS MUCK as co-executors 
of the Estate of GEORGE C. FREY, deceased, 


Plaintiffs, 


1970-277 


Civil No. 


CIVIL SUBPOENA 
DUCES TECUM 


PINE HILL CONCRETE MIX CORP. 
REGENT SAND & GRAVEL CORP. 
LUDWIG F. KAHLE, JOSEPH PFOHL, 

| PAUL M. PFOHL and FIDELIS H. 

! PFOHL, individually and as tne 
controlling and surviving 
Directors, Officers, Shareholders, 

Liquidaiors and Receivers of the 

assets oí PFOHL BROTHERS, INC., 

a dissolved corporation, and 

PFOHL BROTHERS, INC., 


Defendants. 


TO: PINE HILL CONCRETE MIX CORP., REGENT SAND & GR? EL CORP., 
LUDWIG F. KAHLE, JOSEPH PFOHL, PAUL M. PFOHL and 
FIDELIS H. PFOHL, individually and as the controlling 
and svrviving Directors, Officers, Shareholders. 
Liquidators and Receivers of the assets of PFOHL BROTHERS, 
INC., a dissolved corporation, and PFOHL BROTHERS, INC., 
and all other persons having custody of the allowing 
books, papers and records: 


* 
YOU ARE HEREBY COMMANDED to appear in the office of 
VICTOR E. MANZ, attorney at law, 425 Statler Hilton, Buffalo, 


New York, in the City of Buffalo, New York, on the 9th day of 
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Plaintiffs’ Subpoena to Defendants. 
July, 1973, at 10:00 o'clock A.M. to testify on behalf of 


plaintiffs in the above-entitled action and bring with you: 


1. All minute Looks and corporate records of 


defendants from January 1, 1949 to date. 


2. All deeds, leases, contra  -. agreements. 
correspondence, rece is and documents of . y kind with the 
two plaintiff cor, ations and/or George C. Frey. deceased, 
with respect to the agreements dated May 17, 1949, between | 
George C. Frey and Pfohl Brothers, Inc., as well as all | 
subsequent amended and related agreements, from January 1, 


1949 to date. 


3. All annual and other financial statements, audit 
reports, corporate and personal income tax returns, both Federal 


and State, of the defendants from January 1, 1949 to date. 


4. All financial statements, and profit and loss 
statements, both annual and otherwise and all corporate income 
tax returns, both Federal and State, of any and all corporations 
owned or controlled by any or all of the defendants dated from 


January 1, 1949 to date. 


5. All correspondence, communications, bills, 
invoices, contracts, price schedules, price lists, pit prices, 
purchase orders, supplier lists and prices, discount policies and 
records, and all other records ~nd documents of every kind fron 


mae cn 


of 
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Plaintiffs’ Subpoena to Defendznts. 


producing, mixing, batching, 


installing sand, gravel, 


cement products, concrete and/or ready- 


distributing, delivering 


concrete, as well as materials 


generally related thereto' 


le 
(C 


aggregate, 


ana 


ixed 


and business 


)mplaint, 


engaged in by all of the defendants 


predecessors or affiliates, 


with any 


and 


of their respective customers and suppli 


and/or between themselves; 


B. All mergers, acquisi 


transactions with or between 


any of their affiliates, or 


or thereof; 


any 


C. All rebates; discounts; 


merchandise, fill top soil, 


or considerations to 


D. All market studies 


or documents; 


E. All gravel 


studies, 


options; 


supplies, reserv 


o 


. 


r 


customers; 


surve; 


all 


servi ces; 


other 


benefits 


reports 


wh 


Plaintiffs’ Subpoena to Defendants. 


F, All cost, efficiency, delivery or 


zone studies or reports; 


G. All material, aggregate, product, 
concrete, sand or gravel tests, reports, or; 


state approvals. 


H. All studies, reports or records 
concerning moisture content, size, clas- 
sification, grading, suitability, or 


quality; 


I. All market percentage reports, 


estimates, studies or surveys. 


6. All other books, papers, documets and records 


concerning the subject matter of this action. 


Dated: Buffalo, New York 
June 28, 1973. 


JOHN K. ADAMS 
Clerk 


RAICHLE, BANNING, WEISS & HALPERN 


By 
Arnold Weiss, a Member of the Firm 
Attorneys for Plaintiffs 
10 Lafayette Square 
Buffalo, New York 14203 
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om 


TATES DISTRICT COURT 


UNITED 


WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING PLANT, INC., and 

HERBERT FREY and LOIS MUCK as co-executors 
of the Estate of GEORGE C. FREY, deceased, 


! Plaintiffs, 


VS. 


PINE HILL CONCRETE MIX CORP. 
REGENT SAND & GRAVEL CORP. 
LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 
a dissolved corporation, and 
PFOHL BROTHERS, INC., 


Defendants. 


Plaintiffs move the Court for an order quashing the 
| annexed subpoena dated June 27, 1973 to plaintiffs to produce 


documents on July 9, 1973; and/or for a protective order. 


This motion is based upon: 


A. The plead sys and proceedings heretofore 
he and taken herein, pursuant to which 
it was mutually agreed that the parties 
would exchange similar records; 


B. Defendants' refusal to honor plaintiffs' 
subpoena for similar records; 


€ The competitive conditions existing 
between the parties, and the unfair 
competitive advantage defendants wo 110 
gain over plaintiffs by defendants’ 
unilateral access to plaintiffs' vital 
records; 
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Plaintiffs’ Motion to Quash Defendants’ Subpoena. 


D. The burdensome nature of defendants’ 
subpoena and the irrelevance, im- 
materiality and incompetency of the 
records sought, including but not 
limited to plaintiffs' income tax 
returns; 


E. Plaintiffs' failure to have any 
discovery of defendants for the past 
three years, and defendants failure 
to answer plaintiffs' interrogatories. 


Dated: Buffalo, New York 


June 29, 1973. 


) 


BANKING, WEISS & HALPERN 

= 6 
Arnold Weiss, a Member of the Firm 
Attorneys for Plaintiffs 

10 Lafayette Square 


Buffalo, New York 14203 
Telephone: 716 852 7587 


By 


CHARLES J. McDONOUGH, ESQ. 

McDONOUGH, BOASBERG, McDONOUGH & BELTZ 
Attorneys for Defendants 

930 Walbridge Building 

Buffalo, New York 14202 


VICTOR E. MANZ, ESQ. 
MANZ, MANZ & DIVIAK 
Attorneys for Defendants 
425 Statler Hilton Hotel 
Buffalo, New York 14202 


PLEASE TAKE NOTICE that by agreement of the parties 


this motion will be heard at the United States Court House, 
Niagara Square, Buffalo, New York, on July 5, 1973, at 10:00 A.M., 


or 


as soon thereafter as counsel «^n be heard. 


Dated: Buffalo, New York 


June 29, 1973. 


/ 
re WEISS & HALPERN 
By Ud lot Lex. 


Attorneys for Plaintiffs 
10 Lafayette Square 
Buffalo, New York !4203 
Telephone: 716 852 7587 


236 

Order of July 6, 1973. 
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEN YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 
GBORGE C. FREY BATCHING PLANT, INC., and 

HERBERT FREY and LOIS MUCK as co-executors 
of the Estate of GEORGE C. FREY, deceased, 


Plaintiffs, 


v9. Civil 1970-277 


PINB HILL CONCRETE MTX CORP., 
REGEWT SAND & GRAVEL CORP., 
LUDWIG F. KAHLE, JOSEPH PYORL, 
PAUL M. PFOHL and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directers, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 
a dissclved corporation, and 
PFOHL BROTHERS, INC., 


Defendants. 


On July 5, 1973, the court considered oral 


argument on plaintiffs' motion filed June 4, 1973 


entitled "Motion to Compel Discovery” and on plaintiffs’ 
motion filed on July 3, 1973 to quash the subpoena of 
the defendants dated June 27, 1973. 

The motion to compel discovery is denied with 
leave given to plaintiffs to refile, setting forth in 
particular fashion their claim for relief. 

plaintiffs’ motion to quash the gubpoena of 
defendants is denied. The deposition set for July 9, 
1973 shall promptly proceed. 


So ordered. 


(Allee.. — sT. N77 277779 


JOHN T. CURTIN — 
ted States District naga 


DATED: July 6, 1973 
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Defendants’ Motion for An Order Amending 
Order Dated June 9, 1971. 


UNITED STATES DISTRICT COURT 
WESTERN QESTRICT OF NEW YORK 


GEORGE C. PREY READY-MIXED CONCRETE, INC.  ——— 

GEORGE C. FREY BATCHING PLANT, INC., and 

HERBERT FREY AND LOIS MUCK as co-executors 

of the Estate of GEORGE C. TREY, DECEASED, 
Plaintffs 


vs € 
PINE MILL CONCRETE MIX CORP. CIVIL NO.1970-277 
REGENT SAND & GRAVEL CORP. 
LUDWIG F. KAHLE, JOSEPH PFOHL 
PAUL M. PFOHL AND FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC, 
a dissolved corporation, and 
PFOEL BROTHERS, INC., 

Defendants 


DEFENDANT PINE HILL CONCRETE MIX CORP., moves this 
court for an Order, amending this Court's Order of June 9, 1971, 
direcffng plaintiffs to pay for all products purchased by 
plaintiff at prices according to Price List of said defendant 
effective April 1, 1974, and to pay for increase in trucking 


costs effective March lst, 1974. 


DATED:  BUFFALO, NEW YORK 
June 21, 1974 


MANZ,MMNZ AND DIVIAK 


Office and P. O. Address 
425 Statler HIlton 


R E. 
Attorneys for Defendants 
Bufalo, New York, 14202 
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Defendants’ Motion for An Order Amending 
Order Dated June 9, 1971. 


TO: ARNOLD WEISS, Esq. 


RAICHLE, BANNING, WEISS & HALPERN 
Attorneys for Plaintiffs 

10 Lafayette Square 

Buffalo, New York, 14203 


CHARLES J. McDONOUGH, ESQ. 

McDONOUGH, BOASBERG, MCDONOUGH & BELTS 
Attorneys for Defendants 

930 Walbridge Building 

Buffalo, New York, 14202 


PLEASE TAKE NOTICE that defendants will bring thia motion on 
for argument at a Motion en of this Court tobe held at the 
United States Court House, Niagara Square, Buffalo, New York, on 
MOnday, July 1, 1974, at 11:00 A.M. or as soon thereafter as 


counsel can be heard. 


DATED: BUFFALO, NEW YORK, 
June 21, 1974 


| 
MANZ, ,AND DIVIAK | 
BY: tt gv Etr 2| 


Attorneys for Defendants 
Office and P. 0. Address 
425 Statler Hilton | 
Buffalo, New York, 14202 | 


| 
| 
| 
| 
| 
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Defendants’ Motion for An Order Amending 
Order Dated June 9, 1971. 
STATE OF NEW YORK ) 


ss: 
COUNTY OF ERIE ) 

VICTOR E. MANZ, being duly sworn. deposes and says: 

1. Deponent is attorney for defendants herein; 

2. CHARLES J. McDONOUGH, Esq., is the attorney of record 
for defendants, but deponent, as house counsel for the defendants 
has been authorized to proceed with this motion; 

3. That an Order of the Court by United States District 
Judge JOHN T. CURTIN, on June 9, 1971, ordered def enfant to sell 
and supply to plaintiffs the plaintiffs’ reasonable requirements 
of concrete sand (grit) No. 1 gravel and No. 2 gravel at the then 
current prices, to wit: 

Concrete sand (grit) $3.50 per ton 

No. 1 Gravel ( 5/8" top size) 3.00 per ton 

No. 2 Gravel (1 - 1/4" top sise) 2.75 per ton 

4. That on or about February 28, 1974, a new price list 
effective April 1, 1974, reflecting increased costs to defendants 


was sent to plaintiffs as well as all other customers. A copy 


of said price list is hereto annexed; (TE EYH. A) 


3. That the price of No. 1 Gravel 1 5/8" top size has 
increased to $3.50 per ton and No. 2 Gravel 1 - 1/4" top sise has 
increased to $3.25 per ton; 

6. That on or about February 26, 1974, all customers 
of defendant PINE HILL CONCRETE MIX CORP., except plaintiffs 
were notified that trucking and delivery charges would be in- 
creased an average of 20 cents per ton effective March ist, 1974; 
(see attached notice): HIRI 

7. Your deponent has been informed that plaintffs refused 
to pay the increase in price for products delivered. Attached 
is plaintiff's letter of refusal, ‘ated March 15, 1974; 
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Defendants’ Motion for An Order Amending 
i Order Dated June 9, 1971. 


WHEREPORE, defendants move this Court to grant an 
| Order amending the Order of June a, 1971, to incorporate defend- 
ants current prices list, effective April 1, 1974 and that 
| plaintiff's be compelled to pay the increase} :osts of products 


f 
| retroactively to April 1. 1974 and be compelled to pay the 


| increased trucking charges affective upon the granting of thie 


| 
| Order. 
| 


ames CIMA 
rr — 


| VICTOR F. 


21st day of J 1974 


| 
: Sworn to before me this 


^ 
| NOTARY PUBLIC, ERIE COUNTY 
| MEW YORK, MY COMMISSION EXPIRES MARCH 30, 
| 1976 
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Defendants’ Motion for An Order Amending 
Order Dated June 9, 1971. 


STATE OF MEW YORK ) 
m 
'OUNTY OF ERIE ) 
LUDWIG F. KAILĘ being duly sworn, deposes and says: 
l. That he is the President of defendant PINE HILL 
MIX CORP: 


2. That thie affidavit is being submitted in support of 


| motion to amend the June 9, 1971 Order of this Court © increase 


prices of products purchased ty plaintiffs from said deferdant 
and to increase trucking and delivery charges, 20 cents a ton: 

3. On Pebruary 29, 1974, said defendant sent plaintiffs 
a new price list, with the February billing, showing the new 
prices for all products sold effective April 1, 1974; (Exh. A) 

4. Plaintiffs have refused to pay the increas: in prices 
unless ordered to by this Court; (xh. ^-1) 

$. Said defendant also has increased its trucking and 
| delivery charges - an average of 20 cents a ton - and all 
| customers, except plaintiffs were notified on or about February 
| 26, 1974. A copy of the notice will be sent to plaintiffs before 
| July 1, 1974) (Exh. B) 

6. Defendant also requests this Court to amend its Order 
of June 9, 1971 to reflect the increase in trucking of 20 cents 
a ton to plaintiffs; 

7. Defendant has not increased its Price List or trucking 
charges since December 1, 1970. Attached is a copy of the 
December 1, 1970 Price List; (Exh. C) 

@. Defendant has been caught i^ the current of spiraling 
increases in operating costs like all other business in this area 
and must increase its prices in order survive; 

9. Attached is a resume of typical cost inoroases on a 
comparative basis between the detes of 12/1/70 to 4/1/74. (Bzh. D 
Also attached is comparison of prices charged for the products 
sold to plaintiffs by defendant, ref ot ine the percentage of in- 
crease for the same period; (Exh. E) 


Defendants’ Motion . a „ Amending 
Order Dated June 9, 1971. 


WHUGRLFORE, defendant requests the Court to amend the 
June 9, 1971 Order to increase prices according to the April 
l, 1974 Price List retroactive to April 1, 1974 and increase 


| 
| 
i trucking and 4elivery charges to 20 cents *» ton ffactive with 
| the ganting of this order. 

| 


day of June 1974 


— — oe * wr. am 


WOTARY PUBLIC, ERIE COUNTY, NEM YORK 


NORMAN M. MORAN 


| 

Sworn to before me thís 24th 
"a Paie of Naw Yad 
A Ci Sard Bri I, ee 


sS o ov 
a sn ^ - * M oe ele ' i 3 
Defendants’ Motion for An Order Amené ng edet ul" t 
57 


Order Dated June 9, 1971. 


DINE HILL CONCRETE Ex T 
MIX c me" L ee Mid d 


au 4 ELEP! e 994-1155 


SBALEr A ENUE BUFFALO new YU 


' 


Febauany 24, 1974 , 


PRICE LIST - F.O B. PIT EFFECTIVE APRIL IST., 1974 


WASHED $ SCREENED SAN? - 
PHALT- Saüꝶe 9999. end $ 3.15 PER. TON- 
1 TCR SAND „„ aqneeeer € *99*9»999*999*49999902929292*9*29* 5.75 * 
M3A MORTAR 84 o TT PERS Pr eo juv'éo c'e oc sO. 
CONCRETE a „ „ „6%„%6 „440 3.30 7 
PLASTER 340% % „ „ 6 „„ „„ 9:90, 9 


WASHED & SCREENED: GRAVEL 


CTA ROOFING GRAVEL.. 15116" TOP SITE): isses. 6 3. 50 PER TON » 
71 ,.15/8" TOP 8121166166699. 9.30 * - 
"2 goal „ ( BA" TOP S116... 3.88 "*..." 

° > Germ. T " 


& SCREENED CONGLOMERATE ~- 


I9tNALK MIX ..(5/84" TOP SITE). ee nnn nnn n n nA $ *.*^ PER TON 
ICRETE MIX... (1 1/4", TOP S111J77J7J77 . st 


RAUEL.ÓR BANK. RUN SAND .i1.. nn 2459509058 2988 3 
(ED BANK ue „ „ „ „„ „ „ 660 jrone esas P, 

1 „ 1.75 
B. Lo aonisdsasdqephtesqetestes) 2.00 


1 ! Vos Pe gees or bd ear ct t.00 
7% r 2.00 


ä pp 2222 


HG 


a 


7t 
dier FILL --61:00-94.00-40.00 pen. %% „ .... ACCORDINÓ TO STIE 
coy rei ae e VEA ÉR veg eye $1.50 PER. YARD 


LEACH BED FILS uecita at eee — booocshecce: e 


~ 


T^UCKTNG CAN BE ARRANGED. CHARGES ues REQUEST. 


THE RIGHT 1$ RESERVED TO LIMIT SHIPNENT OF SPECIFIC 
SIZES DUE- TO PRIOR COMMITMENTS OR PRODUCTION LTHITATIONS > .* 
pit LOCATIONS do 
SAKO 6 GRAVEL 304 PAVEWERT ROAD, LANCASTER "685-4705 
SAND 8 GRAVEL GENESEE É SHISLER ROADS, LANCASTER 685-4224 
BANK RUN, i JONES 6, RANSOM ROADS, CLARENCE 759-8189 


s a Controlled Quality EXXIBIT "A" 


— — — 


FREY 
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Defendants’ Motion for An Order Amending 
Order Dated June 9, 1971. 


501 PAVEMENT 


Phoi 683-1432 


| 

CONC n ETE, I NC. | LANCASTER, N.Y. 
| 
t 


Pine Hill Concrete Mix Corp. 
2255 Pailey Avenue 
Buffalo, New York 14211 


Gentlemen: 


-~plying to your notice of February 26, 1974, 


we are complying with United State District Judqe Cur- 
tain's court order dated June 9, 1971, and we will 
continue to comply with sane. 
Yours very truly, 
4 
is Muck 
ecretary-Treasurer 
FREY CONCRETE, INC. 
LM:bkd 
CC: Mr. D. Goldstein 
Mr. A. Weiss 


“EXHIBIT A - 1 


ROAD 


1 966 


Defendants’ Motion for An Order Amending 
Order Dated June 9, 1971. 


DINE HILL CONCRETE 
MIX CORP. 


February 26,1974 


NOTICE 


We have been advised by the independent truckers who 
deliver our pit materials that the changes (o^ delivery 
will be increased slightly (average 20¢ pea ton) in 


akk zones effective March lat., 1974. 


Upon request we wilt be gtad to advise you the charges 


to any specdf{ic Location. 


PINE HILL CONCRETE TX CORP, 
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PINE HILL CONCRETE 


PRICE LIST - F. 


WASHED C SCREEN 


December ist, 1970 


o. B. PIT - EFFECTIVE DECEMBER 1ST, 1970 
ED SAND -- 


ASPHALT SAND. “) ccc ccccrcvcecccscescccccceceses $ 3.00 PER TON 
BRICK SAND. o. 44. IIT tae eee = " 
M3A MORTAR SAND... cc eee heh hh 3.50. 7 " 
CONCRETE SAND........- — MM Peer ie eee e 3.50 ^" " 
PLASTER SAND... . . .. „„ TI 2.50: * “3 


WASHED & SCREEN 


ED GRAVEL -- 


#1A ROOFING GRAVEL ..(5/16" TOP 8TI2ZBE )). $.3.00 PER TON 
#1 " ..(5/8" TOP SIZE). „ E 
#2 " J.JOIR' SOB A n od 4S T " 
#364 " ß SOTET T TELST COMO 2,233 ™ " 


WASHED & SCREENED CONGLOMERATE -- 


SIDEWALK MIX..(5/8" TOP SIZE)......+-- —— 2 „„ $ 3.25 PER TON 

CONCRETE MIX..(1k" TOP SIZE)...... eee (sess, Sede PER TON 
BANK RUN GRAVEL OR BANK RUN SAB 9p. sasso $ 1.00 PER TON 
-&" CRUSHED BANK RUN....... ee were Pee ree ole m ao ien (A Ee T 
-.3" bd zi E ies S where UT C IL " 1.580 ." ” 
-2" T" T „FFC 4/9/6069 e SEEMS dr m 1379 *" " 
-1" T " „ % IU 0 ‚⏑ um ee 1.78 ^" " 
srar s " „ ᷣ 7 „„ eco? 1.26 *" x 
DIRT FILL - $2.00-$4.00-$6.00 PER LOAD ..... pad aaiovcins ACCORDING TO SIZE 
TOP SOIL ...... „ „ Ü — Ä i $/& 99/0 $4.4 9/0 0 e 00 $ 1.00 PER YARD 
LEACH BED FILL..........* — TIT PPRT ETETTEK, $ 1.00 PER YARD 


TRUCKI 


SAND & GRAVEL 
SAND & GRAVEL 
BANK RUN 


NG CAN BE ARRANGED. CHARGES UPON REQUEST 


PIT LOCATIONS 


324 PAVEMENT ROAD, LANCASTER 683-6205 
GENESEE 6 SHISLER ROADS, LANCASTER 683-4224 
JONES & RANSOM ROADS, CLARENCE 759-8189 


*EXHIBIT C" 
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TYPICAL COST INCREASES INCURRED BETWEEN PRICE INCREASES 
DECEMBER 1, 1970 to APRIL 1, 1974 ( LO months ) 


Diesel fuel ( Atlantic Richfield ) 


12/ 1/70 3$ .1335 per gal. 
3/18/7h 3.359 per gal. 


Electricity ( New York State Electric & Gas ) 


5/71 31040 kw. brs. for $ 615.60 - $ .0198/kw. hr. 
5/7, 29120 ku. hrs. for $1052.17 - 3 .0361/kw. hr. 


wages ( Operating Engineer ) 


12/70 $ 8.235 per hr. 
€/74 10.615 per hr. 


Processing Equipment parts & materials 
Crusher parts ( Stedman Foundry & Machine Co.) 


2/15/71 20 8 pin cage 3 1225.00 
3/ 7/74 # 20 8 pin cage 5 1609.00 


Screen parts ( Buffalo Wire Works ) 


l/ 8/71 5/8 sp. .192 Buffaloy $ 16.5 
9/14/73 5/8 sp. .192 Buffaloy 20.70 


Misc. Steel parts ( Buffalo Structural Steel ) 


2/4/71 1/4 x 48" plate 3 10.70/ 100% 
11/ 6/75 1/4 x L8" plate 3 13.25/ 1005 


Heavy Equipment ( Syracuse Supply ) 


9/29/70 DB Caterpillar tractor $ 70000.00 
6/18/74 Ds Caterpillar tractor 8109769. 00 


Taxes ( 92.57 Acres in Lancaster) 


10/15/70 School $ 3435.45 
2/16/70 County $ 3677.1 
$ .59 =- $ 77.00 /acre 


School $ 3 ; 
County $ iu 
$ 9194. - $ 99.00 /acre 


Defendants’ Motion for An Order Amending 
Order Dated June 9, 1971. 


PINE HILL CONCRETE MIX CORP. - PRICE INCREASES 


DECEMBER 1, 1970 - APRIL 1, 1974 40 MONTHS) 
12/1/70 concrete sand $3.50 /t< 
12/1/70 #1 gravel 3.00 /to 
12/1/70 #2 grav-1 2.75 /ton 
AVERAGE 3.08 /tor 
4/1/74 concrete sand 3.50 /ton 
4/1/74 #1 gravel 3.50 tor 
4/1/74 #2 gravel 3.25 ton 
AVERAGE 3.42 ip 


"SA eeese R 


~ 


m 
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STATES 
WESTERN DISTRICT OF NEW YORK 


SEORGE C. F 


CIVIL NO. 1970-277 


vs. 
CROSS -MOTICN 


PINE HILL CONCRETE MIX CORP. ok 


Defendants. , 


PLEASE TAKE NOTICE that plaintiffs herewith submit 
their affidavits in opposi to defendants' motion dated June 
21, 1974 for an order increasing the prices for gravel and 
= * 


trucking to plaintiff Frey Concrete. 


PLEASE TAKE FURTHER NOTICE that on the return date of 
JEASE TAKE I R 

74 1 ict 71 SS- 
defendants' motion dated June 21, 1974, plaintiffs will cross 


move the Court for an order directing defendants to appear and 
be deposed by plaintiffs and to produce their books, papers and 


documents, and staying consideration of defendants' said motion 


by the Court until such time as plaintiffs have had an opportunity 
to conduct discovery of said books, papers and records and 
conduct depositions of the defendants and their officers and 


employees. 


Dated: Buffalo, New York 
July 17, 1974. 


RAICHLE, BANNING, WEISS & HALPERN 
/ / ^ 

By\_ = () A: CLA AATF 

Arnold Weiss, a Member of the Firm 

Attorneys for Plaintiffs 

10 Lafayette Square 

3uffalo, New York 14203 
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Supporting Affidavit of A. Douglas Burg. 


IERBERT FREY and LOIS MUCK as 
of the Estate of GEORGE C. FREY, Deceased, 
Plaintiffs, 
NO. 1970-277 


PINE HILL CONCRETE MIX CORP,, C 
REGENT SAND & GRAVEL CORP., A, DOUGLAS BURG 
LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets cf PFOHL BROTHERS, INC., 
a dissolved corporation, and 
PFOHL BROTHERS, INC., 
Defendants. 


STATE OF NEW YORK: 
ss 
COUNTY OF E RI E: 


A. DOUGLAS BURG, being duly sworn, deposes and says: 


l. I am Sales Manager of plaintiff Frey Concrete, Inc, 
(being the corporation resulting from the merger of plaintif= 
George C. Frey Ready-Mxed Concrete, Inc. and plaintiff George 


Frey Batching Plant, Inc.). 


I make this affidavit in opposition to the motion 
of Pine Hill Concrete Mix Corp., dated Ju 4 1974, 
order increasing Pine Hill's prices for gravel and for trucking 
lied to plaintiff, id for 1 order amending this 


er dated June 9, 1971. 
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As Sales Manager of Frey Concrete, Inc., I am in 
charge of Frey concrete .es efforts amongst its customers 
and I am required to stay in touch with Frey's customers and to 
maintain the latest available information concerning the prices 


quoted by Frey's competitors. 


4. Pine Hill Concrete Mix Corp., by reason of its 
acquisition of Pfohl Brothers, Inc. became the supplier of 
Frey's requirements of gravel for ute as an aggregate in its 
ready-mirxed concrete. During all of this time, Pine Hill Ready- 
Mix Concrete was also the principal competitor of Frey Concrete 
in the sale of ready-mixed concrete. Thus, by acquiring Frey's 
source of gravel supply, and the ability to control the price 

of Frey's raw materials, Pine Hill illegally acquired the right 
to control Frey's ready-mixed concrete price and its profit and 


loss. 


Pine Hill has sold itself gravel through the use of 
a wholly-owned subsidiary, the defendant Regent Sand & Gravel 
Corp. Frey Concrete has been unable in this litigation to obtain 
the books £ either Regent Sand & Gravel or Pine Hill Concrete 
Mix Corp. relating to these gravel sales and the price paid by 
Pine Hill; but the matter may be academic because of the identity 


of the owners of Regent and Pine Hill. 


6. Although Pine Hill is asking this Court to 


approve an increase in its price to Frey Concrete for gravel 


Nw 
Un 
t2 
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by touting the fact that Pine Hill did not 
prices and would adhere to its August 9, 1971 


the 


ll. Deponer.t has been informed that a Frey Concrete 
who desires to remain anonymous, was approached by 
Mr. Sam Prezioso, a salesman for Pine Hill, and informed that he 
should not continue to do business with Frey because Pine Hill 
would sell him concrete at the August 9, 1971 prices. Deponent 
has been informed that Mr. Prezioso handed the customer a Pine 
Hill August 9, 1971 price list and specifically informed him that 
th indefinite future, and at least thruugh 1974, the 
jmer could get concrete for his wall jobs from Pine Hill for 
22.00 a yard rather than paying the 


Frey Concrete price of 3.70 per yard. 


Prior to April 1, 1974, Frey Concrete charged 
$22.00 a yard for this type of concrete but because of the 


price increases which it had sustained, it was forced to raise 


the price $1.70 a yard. 


13. For example, the August 1971 price of cement 
which is used in this concrete was $1.18 per bag. This was 
increased three times since that date, namely: to $1.26 per bag 

February 1, 1974, to $1.36 per bag on May 1, 1974, and to 
52 per bag on July 15, 1974. As an example, the cement for a 
"five-bag" mix would cost Frey (and Pine Hill) 34¢ more ($1.52 


nore per yard. 
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increased gravel prices which it is aski 


ich would cause Frey Concrete an 


of 52¢ per yard. | 


prices in the 


apparently the increased cost of gravel which it is 
PI y 


Court to approve -- Pine Hill has been able to induce a sub- 
stantial number of Frey ncrete customers to switch to Pine 
Hill. 

10 In my opinion, it is impossible for Frey Concretc 


to meet Pine Hill's price of $22.00 per yard for this concrete 


even without the presently requested pri« increase for gravel. 
17. f this Court granted Pine Hill the increased 
gravel and trucking rices 110 it now € „ it would cau’ ? 
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Similarly to Pine Hill's aforementioned action 
with respect to our wall customers is its actions with respect 
to attempting to take our commercial concrete business. In 
the quotation which Pine Hill has made to its commercial 


customers and to Frey Concrete's “commercial work" customers, 


Pine Hill has not shown any significant increase, and in fact 
* 


has shown a decrease in many of its prices, thus far during 


1974. 


19. The intent of this "commercial work" anti- 
competitive policy by Pine Hill appears to be to prevent Frey 
Concrete from also obtaining any "commercial work . As a 
result, Frey Concrete has been unable, by several dollars, to 
meet many of Pine Hill's commercial bids for tnis year even 
without giving effect to the gravel and trucking price increases 


which Pine Hill is asking the Court to approve. 


20. Pine Hills' conduct in maintaining its 1971 
prices in the face of the current inflationary trend, and in 
fact cutting its 1971 price, has continued to a point where it 


appears to deponent that Pine Hill is selling below cost. 


V 


7 


Lh: Biot ok nó. 


ES — —— 
A. Doublas Büdfqg—— ——— 
Sworn to before me this 


day of July, 1974. 


7 
/ 


YMCLYK 
, A n State of New York 


Qualified in b= County e " Ye 
My Commission Expires March 30 Fa 
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" » 
WESTERN DISTRICT OF NEW Y 


3EORGE C. FREY INCRETE, IN 
BORGE C. PLANT, I s, GG 
HERBERT FREY and LOIS MUCK as )-executo:1 
)f the Estate of GEORGE C. FREY, Deceasec, 
Plaintiffs, 
vs- 'IVIL NO. 0370-4 
TDAVIT 
PINE HILL CONCRETE MIX CORP., 
» 


REGENT SAND & GRAVEL CORP., 

LUDWIG F. KAHLE, JOSEPH PFOHL, 1421 * 
PAUL M. PFOHL and FIDELIS H. 

PFOHL, 1 

controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC,, 

a dissolved corporation, and 


PFOHL BROTHERS, Il 


ndividually and as the 


STATE OF NEW YORK: 


COUNTY OF ERIE 


LOIS MUCK, being duly sworn, deposes and says: 


1 I am Treasurer, and al secretary, f Frey 
'oncrete, Inc., the plaintiff orporation resulting from the 
merger f plaintiff eorge Frey Ready-Mixed merete, n 
ind roe Frey itching Plaint, I e 
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I am roiver t 1a day inancial affairs 
f ey mcret nd ike tł , t ssed on my familiarity 
wit ich affairs 
3. Ever since Pine Hill acquired our gravel supply 


in 1957, by acquiring Pfohl Brothers, I 


it has adversely affected our business by 


save been informed that 


various anti-competitiv 


practices, including unjustified increases in gravel prices, 


discriminatory price increases in strategic materials, price- 


cutting of co-crete ready-mixed product, 


self-dealing in gravel 


n a more a .ageous basis, d.scrimination in yuality of 


material, overcharging by including ex 


Hill Concrete sent us an increased price 


1974 and a notice f increased trucking 


Under our agreement with Pf 


re water, customer 


ind discount dates, and 


4. Some time .hortly after February 26, 1974, Pine 


list dated February 26, 


sost also dated February 


ohl Brothers, which was 


assumed by Pine Hill in 1957 when it bought out Pfohl, Pine Hill 


is required to give Frey notice of any proposed price increase 


efore February lst. A rdingly the proposed increase is not 
I* i P: 


€y 
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in 1968 when it sent out on February 6, 1968 a noti 


ice increase which we rejected. 


7 In any event, the agreement of May 17, 1949 (1 17, 


et al.) requires a mutual agreement as to any proposed price 
increase, and req.,res that the price conform to "prevailing 
pit prices" less tne special 20% discount which was one of the 


considerations for Frey selling its gravel plant to Pfohl in 


1949. 


8. Inder our agreement, and I believe before this i 
Court, the proper procedure for Pine Hill to follow would be 
tc survey the prevailing pit prices and exert good faith efforts 


to arrive at an equitable increase, if any is justified. 


9. The spirit and intent of the May 17, 1949 
agreement between Pfohl and Frey was to guarantee Frey a low 
cost constant supply, high quality, gravel delivered in its 
batching plant bins so as to enable it to remain competitive 


with Pine Hill and its other competitors despite the fact that 


it agreed to sell its washing plant and gravel plant to Pfohi 
Brothers. 

10. However, when Pfohl Brothers sold to Pine Hill 
in 14957, Pine Hill did not carry out the spirit, intent and 
provisions of the agreement. Instead, Pine Hill attempted to 


ttilize the agreement and Pine Hill's anti-competitive position 
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as the supplier of Frey's gravel, in an attempt to drive Frey 
out of the market, and to increase Pine Hill's share of the 


market. 


11. One method by which Pine Hill sought to 
accomplish this was by refusing to keep updated the washing 
plant Frey sold to Pfohl Brothers and which Pine Hill then 


purchased on the premises adjoining the Frey batching plant. 


12. Although Frey's washing plant which Pine Hill 
acquired was considerably closer to Pine Hill's gravel supply, 
Pine Hill kepi all of its other gravel washing plants updated 


but did not keep Frey's washing plant updated. 


13. As a result, the washing plant which Pine Hill 
acquired at the Frey site became incapable of supplying properly 
washed and graded sand and gravel and became incapable of 
supplying acceptable material. As a result, Frey Concrete lost 
many customers due to improperly washed, screened and graded 
gravel from this old-fashioned plant. At the same time, Piro 
Hill supplied itself with gravel from the updated washing 
plants and was able to take away a large number of Frey's 


customers 


14. The concrete grit which Pine Hill atteap -d to 


sell Frey under the order of this Court, dated June 9, 1971, was 
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so full of moisture and improperly sized and graded that Frey 
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was no longer able to use this mat 
to purchase our grit from other quarries and have since 


purchased no grit from Pine Hill. 


15. Prior to the time that Pfohl Brothers sold the 
gravel business to Pine Hill, Pfohl Brothers had purchased new 
Eagle sand classification equipment for installation on the 
washing plant at the Frey site. However, when Pine Hill 
purchased the washing plant from Pfohl Brothers, Pine Hill 
sold off this updating equipment and made no other updating 
efforts on the washing plant. If Pine Hill had installed this 
Eagle sand washing equipment as Pfonl had intended, or had 
continued to update the Frey plant to the level that it updated 
its other plants, we would not have been forced to .irchase our 


concrete grit from other sources. 


16. Another anti-competitive tactic by Pine Hill with 
respect to the concrete grit was discriminatory and non-linear 
price increase of grit effective April 1, 1968. In 1967 and 
early 1968, Pine Hill was selling Frey at an agreed price of 
$2.20 for concrete grit and number two gravel and $2.40 for 
number one gravel, all less 20% discount, delivered to Frey's 


batching plant bins. 
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19. In 1974, Pine Hill is loading the increase on 
the other gravel compoi.ents, namely: number one and two gravel 
which it is seeking to increase by 50g per ton -- and strangely 


enough not seeking an increase in the price of grit. 


20. The May 17, 1949 agreement clearly comprehended 
mutual agreement on prevailing pit prices less a 20% discount to 


Frey on these gravel prices. 


21. However, the prevailing pit prices of gravel 
have remained fairly constant. It can be said without fear of 
contradiction, that no gravel supplier in the past six years 
has raised its prices a fraction of the price increases sought 


by Pine Hill in 1968 when it sought a dollar increase in the 


price of grit, and in 1974 when it s eeks a fifty cent increase 


in the price of gravel. 


22. It should be pointed out to the Court that 
Pine Hill may not have increased the price of grit because 
Frey has not been buying grit from Pine Hill because of the 
reasons previously mentioned in this affidavit, but has been 
buying its number one and two gravel from ne Hill. Apparently. 
Pine Hill chose to tailor its increases to what Frey was buying 


from it and to thus further damage Frey's ability to compete with 
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attempted to 
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one and two gravel price by 10g. Considering that Frey was the 


Pine Hill's only major consumer for concrete grit, aside from 


- 
— 


Pine Hi 


almost doubled the price of grit appeared an attempt to drive 


itself, this J’ scriminatory non-linear increase which 


Frey out of the concrete ready-mixed business. This was one of 


the mejor predatory acts by Pine Hill which precipitated the 
present litigation. Numerous actions, including the present 
action, were instituted because of this discriminatory and 
unauthorized increase. It can be safely said that no other 
supplier of concrete grit or gravel substantially raised its 


prices. 


18. The present Pine Hill request constitutes 
excellent evidence of the unjustified nature of the 1968 


increase. If the 1968 increase cannot be justified, it must 


be based on Pine Hill's increased cost of production. However, 


the 1974 proposed increase -- during a period when there 


certainly had been inflationary increases in production -- fin 


Pine Hill not even seeking any increase in the price of 


concrete grit. The price is so high now that it is non- 
competitive and this seems to be Pine Hill's intent -- to keep 
Frey arom getting its essential ingredient of good quality 


- 
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. From the accompanying affidavit of A. Douglas 
Burg, Frey's Sales Manager, it can be seen that in the face of 
rising costs and proposals for increased gravel prices by Pine 
Hill, that Pine Hill is actually holding down, and even cutting, 
its concrete prices in its competitive efforts in the market in 
which it competes with Frey. When you consider that there is 
approximately three-quarters of a ton of grit and three-quarters 
of a ton of gravel in each cubic yard of concrete, and that 
since 1968 Pine Hill has attempted to raise its prices for grit 
from $2.20 per ton to $3.50 per ton, and for gravel from $2.40 
to $3.50 per ton for number one gravel and from $2.20 to $3.25 
per ton for number two gravel, the mandatory price increase in 
concrete, based on increased cost of grit and gravel alone, 
would be not less than $1.50. Considering only the most recent 
increase on number one and number two gravel, it mandated an 


increase of approximately 3l¢ per yard. 


24. We have still been unable to obtain, in pretrial 
discovery, access to the defendants' books to learn just what 
prices, expenses and increased expenses are involved in the 
production of gravel by Pine Hill and its subsidiary Regent, 
and at what price Pine Hill is causing Regent to sell to itself. 
It is also necessary in the pretrial discovery to examine to the 
effect of Pine Hill using its garbage dumping business to subsi- 
dize these anti-competitive price offensive against Frey Concrete. 


ee E 
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arbage operations. 


26. been further informed that Pine Hill's 


have 


attorneys have indicated that they will 


attorneys to examine into these matters and I request the Court 


direct that we be granted such an opportunity for discovery. 


27. But for this Court's order of June 9, 19 


price of gravel would not 
equitably fixed at the prices 


price list. The prevailing pit prices and Pine Hill's cost 


for the production of gravel do not justify these prices much 


less the proposed 1974 increases. 


28. On the trial of this 


evidence to show that Pine Hill's and doubly 


so its 1974 price list,areinordinately high. Pine Hill was 


certainly entitled to an increase in price over its 1967 price 


list if based on the increased costs in prevailing pit prices 


in other area quarries and based on 


by Pine Hill. Considering improved production techniques 
and efficiency, Pir iill's increased 1974 prices over 1967 
prices should be very much lower than the prices now prevailing 
mäer this Court's order of June 9, 1971 


Supporting Affidavit of Lois Muck. 


annexed tabulation of 


to sell, 


suggest that the Court conside Hill's request 
an increase in its prices Frey until such time as we have 
an opportunity to look at Pine Hill's and Regent's books 
determine at what price Pine Hill has been purchasing its 
lf or its subsidiary Regent; and determine to 
ine Hill's cost of gravel production has increased. 
whether Pine Hill should have had any greater 
increase i he c of gravel production than the 


ravel producers from whom we have been purchasing gravel. 


30. With respect to the trucking increase which Pine 
Hill has requested from seventy cents per ton to ninety cents 
per ton, I would certainly not dispute that trucking costs have 
increased. However, our agreement provided that there was to 


be no trucking charge, and the Court's order of June 9, 1971 
provided a contingent trucking c of seventy cents per ton to 
held in escrow. At present, more than $100,000.00 of our 


money is being held in escrow under this provisional arrangement, 


and we have need for this money in the operation of our business, 
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raise its prices, 
customers, for ready-mixed concrete and, thus 


substantial number our customers. 


31. The agreement of ] 49 contemplated that 
Pfohl Brothers (and now Piae Hill as its successor) would keep 
our batching plants filled with gravel by delivering gravel 
into the bins on a continuous basis during working hours. It 
was on this basis that Frey sold its gra 
Brothers. No trucking charge was contemplated. 
trucking charge was even justified because the arrangement gave 
Pfohl Brothers (and now Pine Hill) a valuable right, namely: 
the ability to immediately dispose of the gravel at the washing 
plant site without having to truck it and store it at a 
distant site and holding it for future sale and then rehandling 


it one or more times. 


32. In view of the c financial situation 


prevailing in the Court, and our inability to compete with 


Pine Hill and meet its price cutting, we request that this Court 
rescind its requirement for a payment of trucking charge in 
escrow, and direct that the money be repaid to Frey Concrete, 
since the same was never contemplated by our agreement. As an 
alternative, we request ha T "Our liscontinue the trucking 
charge but allow the present escrow balanci f over $100,000.00 


further additi 


1 
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33. Even if a trucking charge were contemplated by 


proper under the circumstances, Pine Hill 


would not be entitled to seventy cents per ton much less the 
proposed increase to ninety cents per ton for the following 


reasons. 


4. In the first place, we have been unable to 
inspect Pine Hill's books to determine if it is charging itself 
a trucking expense or is paying anyone else a trucking expense, 
for the gravel which it delivers to its own concrete batching plants 
Since it is prohibited from engaging in any anti-competitive 
acts, being as it is, our gravel supplier and having acquired 
cur gravel washing piant, Pine Hill cannot expect us to pay an 
expense that it itself does not sustain in producing concrete. 
We, therefore, ask the Court to defer any consideration of this 
trucking increase, as well as the gravel increase, until we 
have examined Pine Hill's books, and we request that this Court 
direct Pine Hill to forthwith grant us access to its books for 
this purpose. In the second place, I have been informed that 
Pine Hill does not hire an outside trucker to truck the gravel 
to our bins, but instead is using its own employees and equip- 
ment. This requires computation of its actual cost experience 
in performing this trucking. In the third place, Pine Hill 


does not deadhead back into the gravel pits after filling our 
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ns, but takes on a load f ravi 
Peppermint -Pavement Road pit and de 
— * - 
washing plants. This, of urse, 


expense, assuming the same were jus 


our agreement. 


vice versa, and sini 


1971 prices, and even to reduce it: 


same increases in cost that it is 
to the Court, it seems to us that 


h 


36. I wish to cite in furt! 


support 


conclusion, the 1968 exorbitant and non-l 


increase 


concrete grit when this was our sole 


source of supply of 


and the present tactic of jit asking 


but going after a s 


because this is the only thing that 
and we are their sole major custome 


oncrete aggregate. 


grit price 


unjustified 


increase 
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our attorneys can have a long-awaited opportunity to finally 
see Pine Hill's and Regent's books and records and especially 
the books and records pertaining to the present motion to 


increase prices, 


Sworn to before me this 17th 


JA 
p o" A 


| TRY trYuctvy 


^y Pobla y, 
Cs Mdio f at 
Camm. "^ je 


COM PA 
SUPPLIER YEAR 
Defendant 
PINE HILL 1967 
1968-69 
1970-74 


(Proposed 1974) 


DAN 

GERNATT 1969 
1970 
1971-74 

GENERAL 

CRUSHED STONE 

(Machias 

Plant). 1968 
1969 
1970 
1971 
1972 
1973-4 

BUFFALO 

SLAG CO, 

(FranY" '^- 

vil) Plant) 
1959 
1970 
1971 
1972 
1973-4 
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CONCRETE GRIT 
(20% + 2 


PIT NET 
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E 1.40 
» 1.30 

1.30 
- 1.30 
= 1.30 
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) 


1.39 
1.40 
1.50 
1.45 
1.50 


1.55 


1.30 
1.30 
1.50 
1.50 
1.420 
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" 
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1.30 
1.30 
1.30 
1.50 
1.20 
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UNITED STATES DISTRICT COURT 


SEORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING PLANT, INC., and 
HERBERT FREY and LOIS MUCK as co-executors 
of the Estate of GEORGE C. FREY, Deceased, 
Plaintiffs, 

CIVIL NO. 1970-277 


vs. 
AFFIDAVIT 
PINE HILL CONCRETE MIX CORP., OF 
REGENT SAND & GRAVEL CORP., ARNOLD WEISS 


LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets Of PFOHL BROTHERS, INC., 

a dissolved corporation, and 
PFOHL BROTHERS, INC 


*., 


Defendants. 


STATE OF NEW YORK: 


COUNTY OF E R I E: 


ARNOLD WEISS, being duly sworn, deposes and 


l. I am a member of the firm of Raichle, 
Banning, Weiss & Halpern, attorneys for plaintiffs herein. I 


have had charge of this action and am familiar with the facts 


and circumstances hereof. 
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2. Defendants have conducted lengthy pretrial 
examinations of plaintiffs by their officers and employees 


during which they have taken many hundreds of pages of testimony. 


3. Defendants have examined all of the books, papers 
and records of the plaintiffs and have been given copies of all 


the documents which they requested. 


4. Each time deponent requested that plaintiffs be 
allowed to commence their depositions and discovery of the 
defendants, defendants' counsel has refused and cited additional 
witnesses and papers which he desired to have plaintiffs produce 
and each time deponent has allowed defendants' attorneys to conduct 


additional discovery and depositions. 


5. Last week. deponent again asked for the right to 


proceed on behalf of plaintiffs and commence their discovery. 


6. Victor Manz, Esq., defendants' attorney, again 


refused, stating there were more documents to be examined. 


Deponent informed Mr. Manz that all of the documents had been 


made available and that any documents which defendants had not 
seen were awaiting examination at the Frey Concrete offices. 
Defendants' representative, Mr. Moran, is now in the process -f 
examining said documents and should complete his examination 


before the end of this week. 


N 
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7. Mr. Manz also requested additional depositions of 
the plaintiffs. Deponent asked Mr. Manz to defer these until 
plaintiffs conducted their discovery and depositions, or at 
least until plaintiffs had started their discovery. Mr. Manz 


refused. 


8. Defendants have had full access to plaintiffs' 
costs of gravel and other materials, and cost of production, 
and with this knowledge now seek to increase the price for the 


gravel which Frey Concrete is purchasing from defendants. 


9. On the other hand, defendants are stalling 
plaintiffs' request to discover defendants' costs of materials, 
including the cost of producing the gravel for which they seek 


an increase. 


10. It is clear from the annexed affidavits that any 
increase in Pine Hill's gravel price will make Frey less 
competitive and it will lose additional customers to Pine Hill, 
especially since Pine Hill is persisting in maintaining lower 
concrete prices despite its own admission and claim that the 


cost of production has increased. 


ll. This appears to be a further attempt by Pine Hill 
to monopolize the market. If Pine Hill is indeed entitled to an 


increase because of all the increases in -he cost of materials 


274 
Supporting Affidavit of Arnold Weiss. 


set forth in Exhibit D annexed to his present application, how 
can it justify its own refusal to raise concrete prices in view 


of the fact that said concrete prices are dependent on the | 


price of gravel and each of the other items set forth in Pine 


Hill's Exhibit D. 


12. Without plaintiff being able to commence its own 


Fh 


discovery of Pine Hill, it is difficult for plaintiff to 


specifically reply to this motion. In fact, it may be that 


Pine Hill's attempted price increase, its maintenance of lower 


concrete prices, and its reluctance to allow plaintiff 


u 


discovery, are part of an overall anti-competitive effort for 


which it may be seeking the inadvertent aid of this Court. 


13. For these reasons, depc ent submits that 
defendants' request should be denied, ur in the alternative, 
consideration thereof deferred until plaintiffs have had an 
opportunity to conduct their own discovery of defendants, and 
their books, papers and records; and further that defendants 
should be directed to appear for their depositions and to 
produce all of the books, records and papers which concern 


or are relevant to the issues herein. 


17th day of July, 1974. 


Cai dd in Erie County 8 
My Commission Eapires Dreh 29. | 


gi 
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UNITED STATFS DISTRICT COURT jua 
WESTERN DISTRICT OF NEW YORK a 
ne ms Y. 
GEORGE C. FREY READY-MIXED CONCRETE, INC. 
GEORGE C. FREY BATCHING PLANT, INC., AND 
HERBERT FREY AND LOIS MUCK as co-executors 77 p - 
of the ESTATE OF GEORGE C. FREY, deceased AU 
Plaintiffs 
vs 
PINE HILL CONCRETE MIX CORP. CIVIL NO. 1970-277 
REGENT SAND & GRAVEL CORP. 
LUDWIG F. KAHLE, JOSEPH PFOHL AFFIDAVIT OF 
PAUL M. PFOHL AND FIDELIS H. NORMAN M. MORAN 


PFOHL, individually and as the 

controlling and surviving Directors, 

officers, Shareholders, Liquidators and «Xo 
Receivers of the assets of PFOHL BROTHERS, 

INC., a dissolved corporations, and 

PFOHL BROTHERS, INC., 


Defendants 
STATE OF NEW YORK ) ims 
ss: 
COUNTY OF ERIE ) 


NORMAN M. MORAN, being duly sworn, dposes and says: 

1. That I am the comptroller of PINE HILL CONCRETE MIX 
COR.and amfamiliar ~ with all phases of its business and with 
this proceeding; 

2. PINE HILL categorically denies the self-serving false 
allegations contained in Paragraph "3" of LOIS MUCK's affidavit, 
in which she alleges that PINE HILL has engaged in anti- 
competitive practices; 

3. It is evident after reading the answering affidavits 
submitted in answer to PINE HILL's motion to amend the June 9, 
1971 order, that an attempt is being made to confuse the simple 
issue involved in this motion; 

4. The issue is whether PINE HILL has the right to increase 
its retail prices for materials sold and increase its charge 
for trucking materials to the customers, by simply informing all 
its customers or whether permission and an Order of this Court 
is myuired to increase the mid prices and trucking charges when 


dealing with FREY CONCRETE; 


u 


| 
| 


| 
| 


| 
| 
| 
| 
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5. It is the contention of PINE HILL that no such Order 


is required to increase price for materials sold. However 


this motion is being made because FREY CONCRETE refuses to pay the 


increased gravel prices on the new price list dated February 26, | 


1974 effective April 1, 1974 and which was sent to all its 
customers including FREY CONCRETE INC; 

6. The Order of this Court dated June 9, 1971 directs 
PINE HILL to sell "at the current retail prices ch/rged by PINE 
HILL CONCRETE for said materials” and then the order quotes the 
current retail prices in effect from PINE HILL CONCRETE MIX 
CORP's price list to wit: "Concrete sand (grit) 3.50 per ton No. 
1 gravel (5/8 top size) $3.00 per ton; No. 2 gravel (1-1/4 
top size $2.75 per ton. 

The Court also ordered certain discounts which are not 
in question here; « 

7. The Order does not direct the prices remain at the 


Stated prices forever but rather that PINE HILL CONCRETE be dire 


to sell to FREY CONCRETE INC.,"at the current retail prices 


| 
| 

charged by PINE HILL for said materials". It would be — 
j 


and unrealistic to imply that PINE HILL can raise its prices to 


all other customers except FREY CONCRETE INC., without the permission 


of this Court. The Courts quoting the specific prices was just 
that - a quote from the current retail price list; 

8. PINE HILL conceded that permission of this Court is 
required to raise the trucking charges because a specific sum of 
70 cents a ton was set by this Court in its June 9, 1971 ORDER 
WITH THE FURTHER DIRECTION THAT THE amount be held in a joint 
"escrc. account until further order of this Court". 

9. The reason for this distinction is that the Court felt 
the trucking charge was in dispute and would have 'o be decided 
on trial whereas there was no question that FREY CONCRETE INC. 


had to pay the same prices for materials as ill other customers 


| 


| 
| 
| 
| 
| 
| 


| 
| 


| 
| 


i 


| 
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10. It must also be remembered that PINE HILL was 


directed to supply the two types of gravel and the sand (grit) 


to FREY CONCRETE INC., by the May 7, 1971 and June 9, 1971 | 


Orders of this Court after PINE HILL stopped delivery of materiald 
to FREY CONCRETE in February 1971 when FREY CONCRETE INC., | 
refused to pay the increases in the Price List datedand effective | 
December 1, 1970; 

i ll. In the event the Court should find PINE HILL must 
show that in order to charge FREY CONCRETE higher prices for 
materials, it must justify the increase by showing increased 
costs to it, the moving papers previously submitted have 
documented well PINE HILL's reasons for increasing its prices 
to all its customers. In fact the Court can take judicial, 
notice that.costs of production has gone up in all industries 
in recent years; 

12. FREY CONCRETE is not being singled out by PINE 
HILL. It is being treated equally with all customers; 

13. FREY CONCRETE has also increased its prices 
over the last ten (10) years to meet increased costs as 
have other concrete mix and gravel suppliers; 

14. As a matter of survival it is essential that 
FREY CONCRETE be compelled to pay the same price for gravel 
that all other PINE HILL customers pay. We are presently 
giving them a 20% plus 2% discount and to receive less than the 
current retail price from FREY CONCRETE would be devastating 
às FREY CONCRETE is the sole customer supplied from the 
Pepperment Road gravel plant and PINE HILL.'s largest customer; 

15. IT should be remembered that we are being compelled 
by the Court, as demanded by FREY CONCRETE, to sell gravel to 
FREY CONCRETE. If FREY CONCRETE desires to buy all of its 
gravel needs instead of part, from the many other available 


sources, PINE HILL has no objection; 
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16. In the event PINE HILL charges FREY CONCRETE 
less for gravel than other customers,would not this be un- 
fair competition and subject PINE HILL to prosecution and 
ji ther law suit® 


17. Your deponent certifies that PINE HILL is | 


i 

s l : | 
fi acting in good faith and respectfully requests that 
| i 
l| | 
i} PREY C(NCRETE be ordered to pay the increase prices effective 
| April 1. 1974 for gravel and trucking and request that they | 

| 
i| be retroactive to April 1, 1974. | 
| I 
| 18. Your deponent has read the affidavit of LUDWIG | 
| P. KAHLE dated June 24, 1974 and submitted with the moving 
il 
| papers and agrees with the information and documents 
| 
| attached and contained therein. They are factual and 
| accurate. 
|| 
ê | | i DN " 

i canet... A all. | 
| NORMAN M. MORAN 

> | x 


| Subscribed and Sworn to | 


3 | 
befcre me this day | 


| 
| of Septemb 42974 | 


l (Lory Crang 
ji NOTARY PUBLIC, ERIZ COUNTY, NEW YORK 
! MY COMMISSION EXPIRES MARCH 30, 1976 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC. 
GEORGE C. FREY BATCHING PLANT, INC., AND 
HERBERT PREY AND LOIS MUCK as co-executors 
of the ESTATE OF GEORGE C. FREY, DECEASED, 


Plaintiffs 
vs 
PINE HILL CONCRETE MIX CORP. 
REGENT SAND & GRAVEL CORP. 
LUDWIG F. KAHLE, JOSEPH Pro.. 
PAUL M. PFOHL AND FIDELIS H. APFIDAVIT OF 
PPOHL, individually and as the .ROBERT E. 
| controlling and surviving Directors, 
Officers, Shareholders, Liquidators and 
| Receivers of the assets of PFOHL BROTHERS, 
INC., a dissolved corporation, and 
| PPOHL BROTHERS, INC., 


CIVIL NO. 1970-277 


Deferdants 
Ss: 
COUNTY OF ERIE ) 

ROBERT E. JONES, being duly sworn, deposes and says: 

1. That he is in charge of production of gravel and sand 
(grit) for PINE HILL CONCRETE MIX CORP., and is familiar with 
this proceeding and with the allegations made by PREY CONCRETE 
INC. officials in their affidavits; 


2. The allegations of poor quality. of materials furnished 


| and of failure to maintain the gravel washing plant used to wash 


and grade gravel sold to FREY CONCRETE are unfounded and untrue; 

3. PINE HILL CONCRETE MIX CORP. uses the concrete sand 
(grit) from the same washing plant on Peppermint Road in its 
business and has never had any problems, except minor ones that 
arise in all gravel business occasionally; 

4. Concerning the necessity for raising prices for gravel 
and not concrete sand (grit), the obvious fact is that in this 
period of inflation and rising production costs, it is necessary 
to raise prices 

5. No price increase is asked for concrete sand (grit) be- 
cause PINE HILL has a large supply of concrete sand (grit) 
and this is caused by FREY's CONCRZTE's refusal unjustifiably 


to buy our sand; 
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6. PIME HILL has three gravel plants running presently 


l and No. 2 gravel you must produce 


and in order to produce No. 
concrete sand (grit) which is an intregal part of production, 


| theresae one half of the cost of operating a gravei plant is 


i 


allocated to concrete sand (grit). As indicated, sand is not sel- | 
| 142g and to raise the prices of sand would be bad business; 

| 7. Concerning the production of No. 1 and No. 2 gravel 

| which is what FREY CONCRETE purchases from PINE HILL presently, 
| this gravel is in big demand by all concrete mix companies and 
| is often in short supply; 
ij 8. PINE HILL has occasionally since 1973 to the present, |- 
| had to purchase 5/3 gravel from SPENCER-HALEY of Delavan, New 
| York, for its own needs; 

| 9. IT IS UNFAIR FOR PINE HILL to be compelled to sell No. 1 | 

| and No. 2 gravel, whicn is in short supply to FREY CONCPETE and 

|! have FREY CONCRETE refuse to buy our sand (grit) which is automatii- 


cally produced as an integral part of gravel production. FREY 


| CONCRETE is PINE HILL's largest customer and useđto buy all 
l of its grit from PINE HILL. By its refusal to purchase grit 
this has caused the large inventory and has been one of the factors 
in requiring the price increase for graveií: | 
| 10. PREY CONCRETE's charges of a PINE HILL plot to discriminate 
against it, as alleged in the affidavit of LOIS MUCK, are un- 
warranted and unfounded. All decision on production and price 
increase are based on the hard realities of busineas costs 
and conditions; 
ll. The Peppermint Road washing plant which FREY CONCRETE 
complains about, has been modernized, improved and kept in good 


repair since it was acquired in 1957, It is presently in better 


condition than when it vas acquired; 
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12. It is interesting to note FREY CONCRETE had no com- 
plaints about the quality of materials from the plant until 
after law suits were started in 1969; 

13. FREY CONCRETE has also increased its prices for 
concrete mix in the past ten years as has every other concrete 
mix company &nd producer of gravel products in the western 
New York arca; 

14. As shown in the supporting affdavit and documents of 


IJDWIG E KAHLE submitted with the original motion, cost in- 


creases from December 1, 1970 to April 1, 1974 have increased 


from 24% to 169%. 


Kodar) E Jows 
ROBERT E. JONES Ww 


— 


Subscribed and — to 
/ T 


before me this ( day 


f September 1974 nopne M, eon AM i 
wn e ort. N 


/ < A 1 e — * > — lee i meno ee add e WES 5 
NOTARY PUBLIC, ERIE COUNTY, NEW YORK — 


MY COMMISSION EXPIRES MARCH 38, 1978 


| STATE OP NEW YORK 


COUNTY OF ERIE 
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) 


881 CIVIL NO. 1970 - 277 


) 
APPIDAVIT OF 


MELVIN E. BECKER 


MELVIN E. BECKER, being duly sworn, deposes and says: 


l. I am familiar with and am in charge of sales for PINE 


| HILL CONCRETE MIX CORP., and am familiar with this proceeding; 


2. That I have read the affidavit of A. DOUGLAS BURG, Sales 


Manager for FREY CONCRETE and this affidavit is made in auswer 


thereto; 


3. PINE HILL has never engaged in any illegal, unfair or 


| unethical practices against any of its competitors; 


4. The concrete mix business is very competitive and all 


concrete mix companies do have over-lapping relationship with 


the ame customers; 


5. Specifically we do compete with FREY CONCRETE and on 


occasions 


dealt with. 


have successfully won jobs with customers they have 


PINE HILL has never taken away a customer 100% of 


the time from PREY CONCRETE; 


6. FREY CONCRETE has also been successful in winning dds 


or jobs 
years. No one 


his; 


with customers that PINE HILL has dealt with. over- the 


sady-mix company can say a certain customer is 


7. "he mme applies to other competitors - union and non- 


union; 


8. PINE HILL does not control FREY CONCRETE's source of 


supply. 


of aggregate at cheaper prices than PINE HILL can sell for and also 


PREY CONCRETE has its own gravel source in Genesee County; 


9. Concerning sale of ready-mix 


lits, it 


is misleading as 


based on published price 


tated by MB. BURG; 


It is obvious that 7xeY CONCRETE buys from other suppliers 
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10. Rarely will a ready mix company, including FREY 
CONCRETE, seil at the price quoted in its price list. Many 
other factors are involved which enter into the actual price 
charged for ready-mix. It is traditional in the business to 
give discounts under certain circumstances. FREY CONCRETE 
and all other competitors do this. 

ll. Under present economic conditions and because of 
advantages non-union competitors have over PINE HILL it would 
be suicidal for PINE HILL to increase its list price for ready- 
mix as MR. BURG suggests; 

12. MR. BURG's comments concerning the price of concrete 
for"wall jobs" and "commercial work" are erroneous misleading 
and not pertinent to this proceeding; 

13. Concerning the allegation of LOIS MUCK in her affi- 
davit in paragraph "3" relating to "various anti-competitive 
practice" of PINE HILL, these allegations are untrue. PINE 
HILL does nothing different than PREY CONCRETE or their other 


competitors. 


7 f j / 
Jj ulti E- MEO 
MELVIN E. BECKER 
Subscribed and syorn to 
1 & 
before me this (- day 
Dormen IL t T 
of September 1974 jor. Vea. ea wii 


ERIE COUNTY 


e EJ " Y — 
MY COMMISSION EXPIRES MARCH 3$, 19764 


| 
| 
| 
| 
| 


| 
| 
| 
| 
| 
| 
| 
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CIVIL NO. 1979 - 277 
STATE OF NEW YORK ) AFFIDAVIT OF 
VICTOR E. MANZ 


COUNTY OP ERIE ) 


VICTOR E. MANZ, being duly sworn, deposes and says: 

l. That I am house counsel for PINE HILL CONCRETE 
MIX CORP., and I was asked to present this motion by the late 
CHARLES J. McDONOUGH, attorney of record for PINE HILL and am 
familiar with the facts of this proceeding; 

2. PINE HILL has almost completed its discovery pro- 
ceeding of plaintiff and its office.s and employees; 

3. Based on information and testimony disclosed in 
the examination of plantiff's books and records, a short period 
of time is required to finish after which plaintiff is free 
to commence its discovery proceedings; 

4. There is one additional problem which has arisen 
since this motion was commenced and that is that MR. McDONOUGH 
died and your deponent is in the process of obtaining the file 
from his firm; 

5. After the file is obtained it will be turned 
over to new counsel to substituted in this action; 

6. PINE HILL and your deponent will need time to 
brief new counsel with t^e facts and circumstances of this 
astion; 

7. It is not known at this time whether your deponent 
or new counsel will handle the examination of PINE HILL's 
ofricers and employees; 

8. It seems to your deponent that the whole matter, 


exceot the immediate motion before the Cou „ should be held 


285 
Affidavit of Victor E. Manz. 


in abeyance until new counsel is obtained and orientid. 


, " 
Lt CO T Ut 


VICTOR E MANZ 
Subscribed and Sworn to 
before me this 6th day of 


i September 1974, 
ji — F 


A. UBLIC, 
COUNTY, NEW YORK, MY COMMISSIN 
EXPIRES MARCH 30, 1976 
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UNITED STATES DISTRICT COUR: 
WESTERN DISTRICT OF NEW YORK 


TS 
GEORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING PLANT, INC., and 


HERBERT FREY and LOIS NUCK as co-executorsg 
of the Estate of GEORGE C. FREY, deceased, 


Plaintiffs, 


va. Civil 1970-277 


PINS HILL CONCRETE MIX CORP., J| a { 


By order of June 9, 1971 the court set a time- 


table fcr discovery and the taking of depositions. It 


is obvious that neither side has complied with the order. 
At this tir: it is immatorial what the causes of non- 
compliance ars, but forther delay will not be tolerated. 

The supervision of discovery and depositions 
is referred to United States Magistrate mund F. Maxwell, 
who shall see to it that remaining discovery procseds 
with dispatch, gíving such orders as are necsssary to 
assure that this case is prepared fox trial without any 
further delay. 

The Magistrate may direct counsel tr bsve sub- 
stitute counsel available for depositions if they are 
otherwise engaged, may direct depositions to be held in 
the United States Court House under his personal super- 
vision if he desires, or take whatever other steps are 
necessary to conclude this long-drawn-out discovery 
process. 


So ordered. 


t JOHN T. CURTIN 
United States ~ >‘ rict Judge 


DATED: October 16, 1374 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK i 


GEORGE C. FREY READY-MIXED CONCRETE, INC., | 
GEORGE C. FREY BATCHING PLANT, INC.; and 

HERBERT FREY and LOIS MUCK as Co-Executors | 
of the DSTATE OF GEORGE C. FREY, Deceased, 


Plaintiffs, 
Civil Action 
vs. No. 1970-277 
PINE HILL CONCRETE MIX CORP.; 
REGENT SAND & GRAVEL CORP.; NOTICE OF TAKING 
LUDWIG F. KAHLE, JOSEPH PFOHL, DEPOSITIONS 


PFOHL, individually and as the 
controlling and surviving 
directors, officers, shareholders, 
liquidators and receivers of the 
assets of PFOHL BROTHERS, INC., a 
dissolved corporation; and 
PFOHL BROTHERS, INC., 

Defendants. 


PAUL M. PFOHL, and FIDELIS H. | 
| 
| 
| 
| 
i 
| 

PLEASE TAKE NOTICE that pursuant to the order of this 

Court datea October 16, 1974, and subject to the supervision 

thereof by United States Magistrate Edmund F. Maxwell, pisintiffs 

| 
will te the depositions of the defendants individually and by 


their respective officers, directors, employees and agents having) 


knowledge of the facts, commencing with the deposition of “he 
defen3ant Ludwig Kahle, and followed by the deposition: 


Norman Moran and of the remaining witnesses, commencing at 10:00 


A.M. on Friday, October 18, 1974 at Room 1400, 10 Lafayette | 
Square, Buffalo, New York, or at such other location as the 
United States Magistrate may direct. You are invited to attend 


and cross-examine. 


Dated: Buffalo, New York 


October 16, 1974. 
RAICHLE, BANNING, WEISS & HALPERN 


By R 
Arnold Weiss, a Member of the Firm 
Attorneys for Plgintiffs 

. 1^ i 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OP NEW YORK 


By Order of October 16, 1974 the Court referred the 


Supervision of discovery and depositions vo the United States 


Magistrate. The Maristrate met with all counsel on October 21, 
1974 at which time extended discussion was had concerning the 
status of the case and of discovery proceedings. The Magistrate, 
was advised that the defendants intended to conclude the i 
cepositions of Herbert Frey and Mrs. Lois Muck, and to depose 

Mr. Douglas Burg and Mrs. George Frey. The defendants reported 
that ciscoverr of plaintiffs' records had been completed subject 
to such additional information as might be developed on 


deposition. | 


Plaintiffs’ counsel requested immediate access to the 
records of defendants and indicated en intention to depose 


Messrs. Norman Moran, Ludwig P. Kahle, Robert Jones, S. Prezioso 


and Melvin Becker. Plaintiffs seucht an Order for concurrent 
depositions. Over the objection of plaintiffs’ counsel, the 
Magistrate made the following determination pursuant to the 


Order of the Court dated Octob: 16, 1974: i 


l. The above-mentioned depositions of plaintiffs are 


to be completed by November 29, 19378; | 


2. Following the conclusion of the aforementioned 
examinations of plaintiffs oy defendants, but in no event later 


than December 6, 1974, plaintiffs cre to be rrented access to 


appropriate booRs and records of defendants; 


3 Plaintiffs' depo.itions of defendants shall 


I m ? t; id 
commence during the week of December 2, 1974; a 
Uu during 


4 The case shall be ready for trial by March 1, 1975. 


Se Ordered. 


EDMUND P. MAXWELL 
United States Magistrate 


289 


Plaintiffs’ Motion to Change Parties. 
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING PLANT, INC., and 

HERBERT FREY and LOIS MUCK as co-executors 
of the ESTATE OF GEORGE C. FREY, Deceased, 


Plaintiffs, 
CIVIL NO. 1970-277 
vs. 
PINE HILL CONCRETE MIX CORP., MOTION TO CHANGE 
REGENT SAND & GRAVEL CORP., PARTIES 


LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 

a dissolved corporation, and 
PFOHL BROTHERS, INC., 


Defendants. 


Plaintiffs move the Court to change the name of the 
plaintiffs George C. Frey Ready-Mixed Concrete, Inc., George C. 
Frey Batching Plant, Inc., to the single name Frey Concrete, Inc 
which is the corporation resulting from the merger of said 
plaintiff corporations and is the subsisting corporation 
thereof. 

Plaintiffs move the Court to add as parties defendant 
benin defendants subsidiary and/or affiliated corporations 


which perform the trucking and landfilling operations herein, 
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namely: Quadco Hauling Corp., which transports the gravel 
from defendants' washing plants to plaintiffs' concrete bins, 
and Lancaster Sanitary Landfill, Inc., which is used by 
defendants to subsidize their below-costs sales of concrete 
and the provision and/or donation of dirt fill for use as 


rebates or tying devices for concrete customers. 


This motion is based upon the affidavits of Lois 
Muck, sworn to July 17, 1974 and September 13, 1974, the 
affidavit of Herbert G. Frey, sworn to October 24, 1974, the 
proceedings of this Court held October 16, 1974, and all of 


the pleadings and proceedings heretofore had and taken herein. 


Dated: Buffalo, New York 


, QATA 
Der « 5 19/4. 


5 
Arnold Weiss, a^Member of the Firm 

Attorneys for Plaintiffs 

10 Lafayette Square 

Buffalo, New York 14203 

Telephone: 716 852 7587 


VICTOR E. MANZ, ESQ. 
MANZ & MANZ 

Attorneys for Defendants 
425 Statler Hilton 
Buffalo, New York 14202 


VICTOR T. FUZAK, ESQ. 

HODGSON, RUSS, ANDREWS, WOODS & GOODYEAR 
Attorneys for Defendants 

One M & 7 Plaza 

Buffalo, New York 14203 
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Plaintiffs’ Notice of Argument of Appeal and 
Motion to Change Parties. 


UNITED STATES DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK 


GEORGE C, FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING T Ir, INC., and 

HERBERT FREY and LOIS MUCK as co-executors 
of the ESTATE OF GEORGE C. FREY, Deceased, 


Plaintiffs, 


CIVIL NO. 1970-277 
vs. 
NOTICE OF ARGUMENT 

PINE HILL CONCRETE MIX CORP., OF APPEAL AND 
REGENT SAND & GRAVEL CORP., MOTION. 
LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 
a dissolved corporation, and 
PFOHL BROTHERS, INC., 


Defendants. 


PLEASE TAKE NOTICE that plaintiffs motion to change 
parties, and plaintiffs' notice of appeal from the order of 
Magistrate Edmund F. Maxwell will be brought on for argument 
at a motion term of this Court to be held on Tuesday, October 
29, 1974 at 11:00 A.M. at the United States Courthouse, Niagara 


‘Square, Buffalo, New York. 


Dated: Buffalo, New York 
October 22, 1974. 
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Motion to Change Parties. 


MICH, BANNING \ WEISS & HALPERN 


Arnold Weiss a Member of the Firn 
Attorneys for Flaintiffs | 
10 Lafayette Square 

Buffalo, New York 14203 | 
Telephone: 716 852 7587 


VICTOR E. MANZ, ESQ. | 
MANZ & MANZ | 
Attorneys for Defendants | 
425 Statler Hilton 
Buffalo, New York 14202 


VICTOR T. FUZAK, ESQ. | 
HODGSON, RUSS, ANDREWS, WOODS & GOODYEAR | 
Attorneys for Defendants | 
One M & T Plaza | 
Buffalo, New York 14203 | 
| 
| 
| 
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Opposing Affidavit of Herbert G. Frey. 


UNITED STATES DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC. 
GEORGE C. FREY BATCHING PLANT, INC., and 
HERBERT FREY and LOIS MUCK as co-executors 
of the Estate of GEORGE C. FREY, Deceased, 
Plaintiffs, 


vs. 
CIVIL NO. 1970-277 

PINE HILL CONCRETE MIX CORP., 
REGENT SAND & GRAVEL CORP., AFFIDAVIT 
LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of-PFOHL BROTHERS, INC., 
a dissolved corporation, and 
PFOHL BROTHERS, INC., 

Defendants. 


STATE OF NEW YORK: 
ss 
COUNTY OF E RI E: 


HERBERT G. FREY, being duly sworn, deposes and says: 


l. I am the president of Frey Concrete, Inc., the 


plaintiff herein. 


2. I have been informed that Norman Moran, the 


comptroller of defendant Pine Hill Concrete Mix Corp., in his 


í f | 
testimony given before the Court on Wednesday, October 16, 1974, 


stated that Pine Hill delivered grit and gravel to Frey 
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Concrete's hoppers by means of independent truckers who each 
owned and drove his own truck; and that Pine Hill was charged, 
and allegedly paid said independent truckers the sum of 70¢ 


per ton for each ton of grit and gravel delivered. 


3. I also understand that Mr. Moran testified that 
the independent truckers are now charging Pine Hill, and Pine 
Hill is allegedly paying, the increased price of 90¢ per ton 


for each ton of grit and gravel delivered to Frey. 


4. Plaintiff has not yet had the opportunity to 
examine Pine Hill's books to determine its actual costs, 
but deponent is familiar with the practices of the industry 


and can unequivocally deny the accuracy of Mr. Moran's testimony. 


5. Independent truckers are used by Pine Hill for 
occasional trucking assignments when any one of a number of 


scattered customers may require one or a small number of 


| 
| 
| 


gravel deliveries. For any extended number of deliveries or 
any long-term trucking, Pine Hill does not use independent truckers 


but rather its own trucks and employees. 


6. Deponent observed that the truck which Pine Hill 
uses to deliver gravel to Frey is a 1969 Ford, l4-yard (18 ton 
capacity) which bears New York State commercial registration 
number 89568. Deponent has been informed that Mr. Moran in 


his testimony on October 16 denied that Pine Hill owned this 


truck. However, a check with the Motor Vehicle Bureau in 


ee — 
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Albany through the Police Department computer reveals that the 
truck in question is owned by Quadco Hauling Corporation with 
offices at 2255 Bailey Avenue, Buffalo, New York. Quadco's 
offices thus are apparently in Pine Hill's office which is also 


at number 2255 Bailey Avenue. 


7. The City Directory listed Quadco Hauling 
Corporation's officers as Carl E. Kahle, President, and Curt G. 
Kahle, Vice President. Carl E. Kahle is Vice President of 
Pine Hill, and Curt G. Kahle is Secretary of Pine Hill, and 
deponent believes that ine Hill, or its principals, are the 


shareholders of Quadco Hauling Corporation. 


8. Deponent has been unable to find any telephone 
directory listing or telephone for Quadco Hauling Corporation; 


and believes that Quadco uses Pine Hill's telephone facilities. 


9. The driver of the truck who is now delivering 
grit and gravel from Pine Hill to Frey's bins is Walter S. 
Hawro who resides at 200 St.Mary's Street, Lancaster, New York. 
Mr. Hawro is listed in the City Directory as an employee of 


Quadco Hauling Corporation. 


10. Deponent has been informed that Pine Hill does 
employ independent truckers but not for delivering grit or 
gravel to Frey or for similar type operations which are on a 


constant day-to-day or long-term basis. 
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ll. Pine Hill, like everyone else in the business, 
uses independent truckers for occasional retail deliveries of 
grit and gravel. These retail deliveries are of a more sporadic 
nature and are to different reta customers at different 
locations and at more or less indefinite times. It would be 
financially impossible to hire independent truckers at either 
70g a ton or 90g a ton to deliver grit and gravel on a wholesale 


basis since the trucking would constitute the major cost element 


of the material. 


12. For example: In August, 1971 when Pine Hili 
resumed delivering, Frey purchased on the average approximately 
570 tons of grit and gravel per day from Pine Hill. An 
independent trucker supposedly would have charged 70¢ per ton 


or $399.00 per day for delivering this material. 


13. The same material could be delivered in 4 1/2 hours 
(at the rate of 7 trips per hour times 18 tons per trip). In 
1971, the cost of hiring a truck or driver was approximately 
$13.00 per hour, including all expenses, or a total of $58.50 — OS 


to deliver 570 tons of grit and gravel. 


14. Pine Hill has charged Frey $399.00 for delivering 
570 tons of material, thus making a delivery profit of $340.50 
per day on trucking alone. This is one of the reasons why Frey 


has been unable to compete with Pine Hill. 
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15. Pine Hill's conduct is more aggravated when it is 
considered that Mr. Moran, as deponent has been informed, would 
not tell the Court whethe, or not Pine Hill actually paid JO 
per ton to independent truckers. Mr. Moran would only keep 


reiterating that independent truckers charge 70¢ per ton. 


16. However, the fact is that Pine Hill was not 
charged 70¢ per ton; Pine Hill did not pay 70¢ per ton; and 


Pine Hill did no use independent truckers. 


17. The fact is Pine Hill delivered the grit and 
gravel to Frey in 1971 with its own employee, viz: Warren 
Cummings. , Mr. Cummings' wages, including fringe benefits, in 
1971 were approximately $6.90 per hour, and the cost of renting 
a truck was approximately $5.00 an hour making the total of 
$11.90 an hour. Since Mr. Cummings worked for five hours in 
delivering the material, Pine Hill expended only a total of 
$59.50 in delivering the 570 tons of material and charged Prey 
$399.00. Pine Hill, therefore, .ealized a profit of $339.50 on 


delivery basec on the wages which it actually paid Mr. Cummings. 


18. At the present time Pine Hill is only supplying 
Frey with gravel because the grit from which Pine Hill was sell- 
ing Frey was defective, dirty and had excessive moisture, After 
June 1971, Pine Hill was supplying grit and gravel to Frey 


from the Peppermint-Pavement Road washing plant which Frey 
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formerly owned. After Frey refused to buy the defective grit in 
1972, Pine Hill stopped supplying Frey from the Peppermint- 
Pavement Road plant and delivered gravel from its other plants 


in the vicinity. 


19. The fact is Pine Hill delivered the materials to 
Frey using the truck of a subsidiary, namely: Quadco Hauling Corpo- 
ration, and one of its own employees Walter S. Hawro. This is the 
situation which prevails at the present time. Thus, at present 
Pine Hill delivers gravel to Frey by using an over-the-road truck 
which picks up the gravel at Pavement Road and Nichter Road, 


approximately 1.6 miles from the Frey bins. 


20. Pine Hill still uses Mr. Hawro and its Quadco Haul- 
ing trucks to delive. the gravel and the only difference is that 
now it takes the truck a little longer so that it can now safely 


make 4 trips per hour or deliver 72 tons per hour. 


21. Pine Hill is requesting the Court to increase the 
trucking price to 90¢ per ton which would for 72 tons mean a price 
of $64.80 per hour which Frey would have to pay for the gravel. 
However, this only costs Pine Hill $10.00 per hour for Mr. Hawro's 
wages and $6.00 per "our for fair truck rental, or a total of 
$16.00 making a profit of $48.80 per hour, or over 67.8¢ per ton 
profit on delivery. If Pine Hill were to use an independent 
trucker with his own truck, its actual cost would only be $17.00 


per hour on this type haul, or a profit of $47.80 per hour. 


22. Even this charge is excessive because the 
driver does not deadhead back but has a return trip for Pine 


Hill mcst f the time. The driver usually takes a Dad of 
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bank run materials from Pine Hill's pit at Peppermint-:. 'ement 
Road or from Jones Road, and brings it back to the washing 
plant where he dumps it and picks up another load for Frey. 
Deponent submits that this should cut Pine Hill's expense of 
delivering to Frey by two-thirds since when you consider 
times and distances Mr. Hawro is spending the greater part of 


each hour delivering materials to the Pine Hill plant rather 


than to the Frey plant. 


23. For example: on October 17, 1974 I observed Mr. 
Hawro delivering gravel to Frey's batching plant on Peppermint 
and Pavement Road; from there Mr. Hawro went to Jones Road 
— four miles to the northeast where he picked up 


a load of bank run material at Pine Hi'i's Jones Road pit; 


| 


Mr. Hawro then trucked this bank run past Frey'sold washer plant 


Pine Hill's Pavement Road-Nichter Road plant (approxima*. ly six 
miles), where he dumped the bank run material; Mr.Hawro then 
w orked with his truck at Pine Hill's Pavement Road-Nichter 
Road plant and spent some time moving several loads of stone 
from the washing plant on that premises to Pine Hill's stockpile; 


and finally Mr. Hawro then filled up with a load of gravel for 


Frey and proceeded to deliver it, again repeating the cycle. 


24. Deponent estimates Mr. Hawro spent only about 
2596 of his time hauling stone for Frey and the remainder 


of the time was spent hauling materials for Pine Hi.l. 


| 
| 
J 
| 


to 


e 
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| 24A. It is important to understand why our contract 
with Pfohl provided that Pfohl would deliver the material into 
our bins without any trucking charge. The reason for this 

| was that it was and is more economical for Pfohl and Pine 
Hill to deliver the gravel to our batching plant than it was 


| 

| or is for them to truck it to their stock piles. It should 
| ^ 

! pe noted that gravel is usually sold and loaded by crane or 
| 


| high lift at the stock pile location rather than at the 


as desirable for sale. 


washing plant location where it is quite wet anā usually not 
|} 
| : 24B. Pfohl had to utilize a driver and dump truck 
| to remove the material from our Peppermint-Pavement Road 

| 

| washing plant in order to properly operate the plant and 


maintain his stock piles. These stock piles were farther from 


| 

| the washing plant than our bins and it took half the time 

| for the truck to go tc our bins then it did to go ali the 
way over to the stock piles which Pfohl and Pine Hill maintained. 

| Because of this, Pfohl and Pine Hill actually saved money ! 

i 

| by delivering the material to the Frey bins rather than | 

| driving the material all the way over to the stock piles. 

| The washing plant, our batching plant and the stock piles 

are ail on ^ue same premises and the movement of gray21 from 

the washing piant is really an internal manufacturing opération 


i 
l 


rather than a trucking operation. (See annexed photograph) 


5 
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24C. It only takes Pine Hill's driver 7 minutes to 
make a round trip with a full load of gravel from the washing 
p lant to Frey's bins and back to the washing plant, and the 
driver can make 9 trips an hour or up to 75 round trips a day 
between the washing plant and our bins. The driver could not 
make nearly that many trips if Frey was not purchasing the 
gravel and the driver had to drive all the way over to the | 
stock piles. Thus, Pfohl and Pine Hill's trucking expense is | 
actually cheaper than trucking to Frey's bins than to the 
Pine Hill stock piles where the material is normally truc) d 


for sale to customers. 


. 24D. More recently Pine Hill changed its method of 
operation so that it only needed to use a truck for part of 
its stock piling. Nevertheless, Pine Hill still has to use 
trucks to transport the material from the washing plant to 
the more distant stock piles and filling Frey's bins from the 
Peppermint-Pavement washing plant does not constitute a trucking | 


expense but rather an internal plant movement. 


24E. Pine Hill's grit,,which we have not purchased 
since 1972, is defective because pi e Hill did not modernize 
ar former washirg plant at Peppermint-Pavement Roads. Pfohl 


had purchased the Eagle Sand washing modification equipment 


‘which would have guaranteed us an adequate supply of good grit 


ig 
a 


303 
Opposing Affidavit of Herbert G. Frey. 


from this plant. When Pine Hill purchased Pfohl in 1957, they 
sold the modification equipment and have never modernized the 


plant. 


24F. The discriminatory nature of this conduct can 
be best understood when it is realized that our plant at 
Peppermint-Pavement Roads was the nearcst washing plant that 
Pine Hill owned at the time when it started modernizing its 
plants. However, it modernized its other and older plants 
but did not modernize the newer plant next to our batching 


plant. 


24G. Pine Hill's conduct was even economically 
unjustified because our former plant at Peppermint-Pavement 
Roads was the closest plant to Pine Hill's gravel pits and 
to its own concre:e batching plant. By modernizing its other 
gravel plants, Pine Hill lengthened by over 3 miles the truck 
run from its gravel pits to the washing plant and then back 
to its concrete plant. I question if this conduct has any other 
explanation than a desire to discriminate against Frey and 


the gravel washing plant next to our concrete plant. 


PES CES 
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25. I do not believe that Frey should be required to 
pay any delivery charge in escrow, as provided by this Court's 
order of June, 1971 since our contract with Pfohl (Pine Hill) 
requires that the mat. al be delivered in our hoppers. This 
is one of the special considerations and conditions under which 
we agreed to sell our gravel plant to Pfohl -- and which it 
was thought would enable us to have an assured iow cost gravel 


supply and remain competitive with Pine Hill. 


26. Frey Concrete is presently operating at a 


substantial loss. We have lost $150,000.00 this year to date 


and expect that the loss for the entire year will be substantially 


greater. ‘We are unable to meet Pine Hill's concrete prices 

as it is, and if Pine Hill's price of gravel is increased, or 
its delivery charge is continued, and much more if it is 
increased, we will be so much more unable to successfully 
compete. For example: Pine Hill has been steadily drawing away 
our customers by concerted effort and representations to our 
customers that it will assure them a price of $22.00 per yard 
of all wall concrete if they will purchase from Pine Hill. 

Our price as of April 1 was $23.70 per yard and the requested 


increases, together with the increases in cement and labor 


would require a further increase to $25.00 per yard. 
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27. I believe that Pine Hill, on the other hand, is 
purposely absorbing these increases and attempting to make us 
pay higher gravel prices and transportation prices in order to 


drive us out of business. 


28. Buffalo Slag Company, a concrete supplier in 


this area, has alrcady been forced to cease business. 


29. Deponent has been informed that on the October 
16 Hearing, the Court inquired 1s to whether or nct Frey 


desired to buy gravel from Pine Hill. Most emphatically, we 


need to purchase gravel from Pine Hill at the terms set stth 


in the contract, as this contract affords us our only gus#rantee 
of a source of supply in the Buffalo rez a a price reasonable 
enough to allow us to compete with Pine Hil We sold our 
gravel planc to Pfohl who was in the sand and gravel businees 
and not in the ready-mix business, and, .aerefore, not a 
competitor under this contractual arrangement so that we would 
have this assured and reasonably low-price local source of 
cravel. When Pine Hiil purchased our washing plant from Pfohl, 
they commenced raisin; prices and engaging in a series of 
unfriendly acts which indicate to me an attempt to drive us 


out of business. 


4* 


30. The reason why Pine Hill's conduct is so 
serious is that the . is no other gravel available in the 


"E T. 
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County of Erie in close proximity to cur plant. I have personally 
conducted a search for gravel throughout the entire County of Erie, 
a d have been unable to find any commercial gravel deposits which 
are not owned by the defendants in this case. There are six 
gravel washing and screening plants in Erie County. Four of those 
are owned by Pine Hill (including our former plant at Pepperm.nt- 
Pavement Road which we sold to Pfonl) and the fifth plant is 

owned by Clarence Sand and Gravel. The output of this fifth 

| plant is not available for public sale but is used by Clarence 

! Sand and Gravel in its own ready-mix business. Clarence Sand and 
Gravel is the third largest ready-mix company in Erie County, | 
after Pine Hill and Frey, and uses almost its entire gravel output 
for its own ready-mix concrete business. The sixth plant is Dan 


| Gernatt located 43 miles south of Lancaster, in the Town of Collins. 


31. It, thus, appears to me that Pine Hill has a mono- 


| 
| 


poly of all the available gravel washing and screening plants in 
| Erie County and all of the available sources of commercially 
available gravel. our only alternative gravel supplies is Gernatt's 


| gravel washing plant at the south end. of the County of Erie about 


| 
Í 


43 miles from our Lancaster plant, and the other plants which are | 
at substantial distances outside of the County of Erie and involve 
a very large trucking expense which raises the total price of 

! gravel to a point where we cannot meet Pine Hill's concrete prices 


and are continuing to lose customers. 


32. The Pine Hill posted pit price is no indication of | 
the fair market value of gravel in Buffalo. There is no demand ! 


for this gravel in commercial quantities, except by Pine 
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Hill and by Frey as Clarence Sand and Gravel kas its own 
sources. Pine Hill goes through the self-serving gestures 
of charging its list price for the gravel which it sells to 
itself, but this admittedly is a paper transaction according 
to Mr. Moran. Actually, Pine Hill realizes a substantial 
profit on its “paper sales" of gravel to itself, and is 


actually paying a very low price for this gravel. To deponent's 


mind, the best indication of what the prevailing posted pit 


prices for gravel would be in this area, if Pine Hill dia not 
own the gravel plants and gravel sources is indicated by the 
prevailing pit prices in the surrounding counties which are 
not controlled by Pine Hill. The gravel prices have remained 
almost constant during the past four years, with even some 
decreases, and where there has been an increase, it has only 
been a few cents per ton. This should be contrasted with 
Pine Hill's unilateral increases of $1.00 a ton in 1968 on 
grit and 10¢ a ton on gravel. In 1974, they seek to reverse 
the non-linear increase. These non-linear gravel increases 
by Pine Hill indicate that Pine Hill is manipulating gravel 
prices with the object of improving its competitive alvantage 


over Frey in the concrete business. 


33. The only difference in the cost of producing 


gravel in the outlying counties and the cost of production by 


Pine Hill in Buffalo is the increased labor expense in Buffalo 
and the increased land expense. 


w ER 
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34. Based on my experience in the sand and gravel 
business, and as President of Frey Sand and Gravel Corp., of 
Alexander, New York, the labor costs in Buffalo are approxi- 
mately 50% higher than in the outlying areas. Labor hitorically 
| constitutes not more than 40% of the net selling price of a ton 
| of gravel. Accordingly, in order to adjust an outlying gravel 


: | price to a realistic Buffalo price, it would be justifiable to 


add a 20% premium to the outlying price. Thus, if gravel were 
selling for $1.20 a ton in Franklinville, the adjusted Buffalo 


price would be $1.44 per ton. 


55. The cost of acquiring and ownership of land, | 
| including taxes, is concededly greater in Buffalo than in 
Franklinville. However, Pine Hill is utilizing it. excavated 
gravel lands for garbage filling operations for which it actually 
| receives many times more profit then for the material it 
excavates (See annexed map). Therefore, Pine Eill actually is 


| 
| 
| 
| entitled to no premium for the higher land expense or taxes in | 
| 
| 
| this area. in fact, it is apparent that Pine Hill is using its | 

| 


| landfilling operations to finance its low prices of concrete which 


| | 
it has maintained even in the face of the "double digit inflation‘ 


figures which its counsel cites to this Court. 


36. I ask “she Court, how Pine Hill has been able to | 
maintain a price of $22.00 per yard of wall mix concrete since 
1971, and how it can take away our customers today with the 


assurance that it will continue a $22.00 price as against 


Site of Pane hr 
Present Lond- FW 
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our $23.70 price on which we are losing money but for Pine 
Hill's use of the landfill operation subsidize this policy 


which is driving us out of business? 


37. Even if the Court to ignore the landfilling | 


operations, Pine Hill would not be entitled to more than a 5% 


addition for the higher land costs and real estate taxes in the 


Buffalo area and that would mean a total of a 25% adjustment. 
Thus, the fair price in Buffalo of a ton of gravel, if Pine Hill | 


did not have a monopoly would be approximately the $1.20 


| 
| 


Franklinville price, plus 25%, or $1.50 per ton F. O. B. the Buffal 
washing plant. The present Pine Hill price for number 1 gravel 
after affording Frey the 20% plus 2% discount is $2.35 which 
under the contract should also be the delivered price (but the 
Court ordered an additional 70¢ per ton for delivery to be held 


in escrow). Since the contract requires delivery, 70¢ should 


really be DEDUCTED fr 1 the $2.35 which would yield a price of 
$1.65 as the Pine Hill price of gravel, F.O.B. its washing plant 
The accuracy of my computation is apparent since I computed a 
free market Buffalo price of gravel, F.O.B. washing plant, of 


$1.50 a ton. 


38. It thus appears that Pine Hill snould receive no 
price increase in gravel since Franklinville and the other 
outlying plants are still charging $1.20 per ton; the fair 
adjustment to this price to a competitive Buffalo market price 


» 13 « 
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yields a price of $1.50 per ton; and Pine Hill's present 


price after deducting 20% plus 2%, and after deducting 7, 


for the delivery re, ired by the contract, yields a price of 


$1.65 per ton.....which is quite comparable. 


39. This is how well thought out the contractual 
provisions were when we gave up our gravel plant in return 
for an assured low cost source of gravel from Pfohl Brothers. 
When Pine Hill illegally purchased the plant from Pfohl, our 
existence was threatened and now Pine Hill's activities in 
manipulating gravel prices and deliber sy selling concrete 
at below-cost prices, which we cannot meet, ‘s about to drive 


us out of business. 


40. Presently, we are operating at a loss for this 
year of approximately $150,000.00 for the first nine months 
of this calendar year and we are still ontinuing to operate 
at a loss during this last quarter. Any price increase to 
Pine Hill will increase our losses and at the same time give us 
a double whammy by increasing their income and allowing them 


to continue to decrease their concrete prices. 


41. If one more example be needed of Pine Hill's 
efforts to corner the gravel supply and injure us, it is 


apparent from its activities in Alexan er, New York. 


of! 
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There our gravel company, Frey Sand and Gravel Corp., has a 
small gravel operation. Since the gravel bank on our land in 
Alexander is of limited size, we : ught to purchase additional 
land on the east which is a continuation of the same bank of gravel. 
While we were negotiating to purchase this, the owners informed 

us that they had sold this bank adjoining our land to the j 
defendants in this case. Thus, Pine Hill cut off one of our 


gravel supplies at our . We- plant. 


42. The most revealing aspect of Pine Hill's 


predatory conduct is the fact that Pine Hill bought this 


land at Alexander even though it cannot be used by Pine Hill 
since they do not have access to it by trucks or equipment. 
The lanc nds idle with defendants unable to use it, and 
apparently being held by them merely to prevent us from using 
it. We can use it and they can't, but they purchased it so 


to deprive us from using it. 


43. One of tbe reasons that we stopped purchasing 


grit from Pine Hill was the excessive moisture content. A11 


grit has some inlerent moisture of which there is a maximum 
customary tolerance of 4% to 5%. However, the grit which 

Pine Hill delivered to us was so wet that it was almost sloppy 
in consistency, anc jammed our bins. We tested this grit for 
moisture content end found that samples ran as high as 12 1/2* 


moisture and many times averaged as high as 10%. This meant 


that many times the excessive moisture was about 5% and resulted 


in our paying an additional 5% premium for grit. 
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43A. In order to eliminate this moisture, the 
Peppermint-Pavement Road plant which Pine Hill used to supply 
this grit needs to be updated by the addition of certain 
machinery which costs approximately $50,000.00. Pfohl 
brothers had this equipment on hand for installation when Pine 
Hill purchased our plant from Pfohl. Pine Hil} lid noc install 
this equipment but sold it. At the tame time, it should be 
remembered that Pine Hill has made this updating improvemeat 
on three of its own plants which it uses to supply its own 


needs of concrete grit. 


44. With respect to Pine Hi'l's request for a 
price increase, I wish to call to the Court's attention that 
grit and gravel prices have either remained constant or have 
experienced only slight increases during the past four yeers. 
In some cases, there has even been a decrease in grit and 


gravel prices. 


45. In our testimony before the Court on Octob^r 16, 


my sister Lois Muck submitted an exhibit, which was marked 


"Exhibit 1 in evidence", which listed :osted pit prices and net 


prices for qrit and gravel from Pine Hill an: other pits from 


which we have purchased. 


46. In addition, I wish t> submit the Batavia 
Gravel Company as a further example. Between 1970 and 1974, 


the Batavia Gravel Company did not increase the price of either 
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^ 


| Number 1 or Number 2 gravel and did not increase the price of 
| concrete grit,except for a 15¢ increase in grit alone, this | 
year. ! 
| 

» | 

47. I submit that if the -ost of producing gravel 

i has increased, the other companies in this area would have | 
| experienced these increases and the increases would have been 
| reflected in their prices. I, therefore, believe that Pine | 
| Hill has either not sustained any increased cost of producing 

| gravel, or if *t has had any price increases, it is absorbing 

| them and maintaining a fixed concrete price while at the same 

| time seeking to utilize this Court to force us to pay a 

| higher gravel price and, therefore, be forced to raise our 

c oncrete price to become even more non-competitive with respect 


to Pine Hill. 


1971 order and reconstitute the price structure in an equitable 


and realistic manner, pending the outcome, so that Frey can 


survive and continue to compete. 


49. Unless Frey is granted some relief in the form 


| 

l 

. 48. I request the Court to reconsider its June 9, 
| 

| 

| 

i 

| 

| of reduced prices and elimination of the delivery charge, I 
| 


do not kr.^ now we can continue to lose money and survive in 


the face of Pine Hill's deliberate price cutting activities. 
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50. Pine Hill's representatives, including their 
controller and their attorney, have spent many days looking at 
our most confidential internal financial and accounting records. 
They have looked at our income tax returns, our purchase and 
expense records, material cost records, our sales records 
aad all of our other records pertaining to expenses, profit, 
loss, customers, property holdings (personal as well as 
corporate) contracts, options, etc. They have had full access 
to all of the records which we consider to be trade secrets 


and confidential pricing and cost information. 


* $5, Both my sister and I have observed that since 
Pine Hill has obtained access to this information and examined 
our books, they have competed with us more successfully and 
more savagely. It appears to me that they are using these 
trade  -^rets and our confidential financial data full force 
against us in an all-out attempt to drive us out of the 
market. They have deliberately continued to maintain » 1971 
price for concrete, which we cannot meet, despite "double 
digit inflationary" increases which they are claiming in this 
Court as the reason for increasing the gravel price. We have 
lost many customers who we had on the books at the time when 


they examined our books. 


-. 18 - 


1 D 7 
z dpd " 
4 * 


— 


| 316 | 
Opposing Affidavit of Herbert G. Frey. 

52. My sister, Lois Muck, and I believe that Pine 

Hill's so-called 1974 posted pit prices were designed exclusively 
i 

for us and directed at us as their largest customer which 
consumes most of their gravel. We believe that their 
application to this Court to increase the price is an attempt 
| to haye this Court innocently implement their plans to drive 
i us out of the market. We cannot continue to operate in the 
i 


present loss situation and need extraordinary relief to contend 


with the aggressive and savage competition which Pine Hill is 


| 
| 
preseatly conducting. | 
53. For these reasons, I object to Pine Hill's | 

f 

£ | 
application for an increase in trucking or delivery expense | 
| 

and object to Pine Mill's charge of even 70¢ per ton, and | 


request that the Court's order of June 9, 1971 be amended to 


return to the May 7, 1971 order, or to adopt our proposed 


| 

| 

| | 
alternatives. | 

Herbert G. Frey 

| 


Sworn to before me this 


| 
| 24th day of October, 1974. 
| 
| 
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UNITED STATES DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING PLANT, INC., and 
HERBERT FREY and LOIS MUCK as co-executors 
of the ESTATE OF GEORGE C, FREY, Deceased, 
Plaintiffs, 


CIVIL NO. 1970-277 


vs. 
PL” INT] VFS“ PROPOSED 
PINE HILL CONCRETE MIX CORP., MO CATIONS TO 
REGENT SAND & GRAVEL CORP., CRD. OF JUNE 9, 197 


LUDWIG F. KAHLE, JOSEPH PFOHL, 
P^ M. PFOHL and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquiáators and Receivers of the 
ass’ s of PFOHL BROTHERS, INC., 
a d. ssolved corporation, and 
PFOHL BROTHERS, INC., 
Defendants. 


Plaintiffs submit that the interim order of this Court 
granted June 9, 1971 was erroneous and severely prejudiced plain- 
tiffs, and plaintiffs are continuing to suffer irreparable harm 


because of the "nfair provisions contained thereof. 


Plaintiffs submit that the order of June 9, 1971 was 
intended to be a temporary and interim order to apply during a 
brief period of mutual depositions and discovery, as specifically 


delineated by the Court in the order of June 9, 1971. 


9 


| 
| 
| 
| 
| 
| 


i 
i 
1 
! 
| 
| 
1 
i 
| 
i 
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n 
| 
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Plaintiffs submit that nei*her the Court nor the 
parties ever intended or considerei that the order of June 
9, 1971 would apply during the 3 1/2 years that have ensued. 
During this period plaintiffs have still to take their first 
deposition or to conduct any discovery of defendants' books 
and records. Without counting the application to this Court 
which resul ed in the May 7, 1971 order which was aodif ĩed 
by the June 9, 1971 order, plaintiffs have applied to this 
Court, and/or to Magistrate Edmund F. Maxwell, on numerous 
and repeated occasions, by the formal written motions, and by 
verbal reduesc in open Court for permission to proceed with 


t heir own discovery, and either to suspend defendants' 


discovery and depositions during that period, or at least 


to allow the parties to conduct their discovery and depositions 
at the sane time as contemplated by Rule 26(d) of the Federal 


Rules of Civil Procedure. 


At no time did plaintiffs submit that at no time 
has this Court made any Findings of Face or Conclusions of 
Law as required by, or to comply with, Rule 26(d) of the 
Federal Rules of Civil Procedure, namely, "Methods of 
discovery may be used in any sequence and the fact that a 
party is conducting discovery, whether by deposition or 

otherwise, shall not operate to delay any other party's 
discovery", *** "Unless the Court upon motion, for the 
convenience of parties and witnesses and in the interests 


of justice, orders otherwise". (FRCP 26[q]). 
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The c m,}aint in this case was filed on Juny 17, 1970, 
over 4 1/2 years ago, and plaintiff has hed its books and 
records, including its most confidential business costs, 
expenses and losses available to the defendants in this case 
for a long period of time, during which time defendants have | 

| 
been cutting their prices to a point which plaintiffs | 
can no longer meet. This is:befor&the proposed increase in 


gravel expenses, which will directly affect and cause an | 
increase in material costs, and an increase in the out-of- | 
L| 
i 


pocket costs of plaintiffs'concrete of approximately 55¢. 


Defendants have been adhering `> a $22.00 per yard 
price for wall concrete, for since 1371, and are ! 
continuing to adhere to the $22 O price and to represent 
to plaintiffs' customers that if they will leave plaintiffs 
and do business with Pine Hill, that they will continue to 


receive the $22.00 price for the indefinite future. 


Plaintiffs, on the other hand, were forced because 
of the labor increases and other expenses which defendants ! 
are also subject to, to raise their price for this concrete 
on April 1, 1974 from $22.00 a yard to $23.70. If the | 
present increase is granted, the plaintiffs will be retuired 
to raise their price to $24.25 per yard and will be further 
unable to compete. Defendants admitted in Court that they 
charged themselves the same price for gravel and trucking 


that they charge plaintiffs. In addition, defendants have 


320 


Plaintiffs’ Statement in Support of 
Proposed Modifications. 


been subjected to increased labor costs and multiple increased 
cement costs and, as defendants put it, "double digit inflation" 
which raised the prices of all of the elements which go into 
their concrete, and yet defendants continue to maintain a $2. .00 
per yard price for wall concrete and seek an increase which will 
cause plaintiffs to raise their price to $24.25. In addition, 
the labor increase of July l, 1974, and the interim cement 
e should require plaintiffs to raise their concrete 
prices to $25.00 per yard But these increases have not caused 


detendants,who have experienced these same increases,to move 


from the $22.00 per yard price. 


the plaintiffs are presently losing money at the rate 
of $150, 000.00 for the first nine months of this year, and the 
picture does not loo’ any brighter for the last quarter of this 
year. Dlaintiffs will not be able to continue in business under 
the present arrangement. If the situation continues, plaintiffs 
will have to decide what steps will have to be taken in order to 
close its doors so that it will not hurt any of its creditors. 
Plaintiffs will then be left only with a remedy of an antitrust 
action in this Court which they intend to pursue to the fullest 


extent possible. 


Defendants are clearly violating the antitrust laws 


by: 


A. Unfairly competing (clear antitrust violation); 


A 
4 
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B. Acquiring plaintiffs' gravel plant 
(a per se violation of Sherman Act §§ 1 and 2, | 


and Clayton Act § 7); | 


| 

| C. Using this Court as a weapon to 
| force plaintiffs to raise their concrete 
prices while they, the defendants, are 
keeping their prices at a loss level (a 
clear case of duplicituous use of the 


antitrust laws); 


D. Using this bait of "below cost 


** sy 


prices" to induce plaintiffs' customers 
to leave and do business with defendants 
(clear case of multiple antitrust 


violation); 


E. Giving discounts, rebates and/or 
free dirt or fill to potential customers 
on condition that they do business with 
Pine Hill (a clear Clayton Act, § 3 


violatior. ; 


F. Subsidizing Pine Hill's losses from 
below-cost concrete sales by use of profits 
from the landfilling and garbage dumping 
operations of Pine Hill itself, and its ' 


subsidiary Lancaster Sanitary Landfill, Inc. 
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from the charges it makes for garbage 
dumping in the excavation from which 
it takes its gravel (a clear antitrust 


violation); 


C. An "overkill" monopoly of 100% of 
the known commercially available gravel 
deposits and all of the gravel washing 
plants in the Buffalo area (each a violation 


of § 2 of the Sherman Act); 


H. Embarking on a course of acquiring 


the concrete plants of competitors in the 


' Western New York area, and purchasing the 


customers of one of said competitors, namely: 
Queen City Ready-Mixed Company (a multiple 
violation of §§ l and 2 of the Sherman Act, 


and § 7 of the Clayton Act); and 


I. Generally engaging in a course of 
unfair competition and preda to acts, 
including in the method of their aggressive 
and dilatory defense of this litigation, and 
in breaching the Agreement of May 17, 1949, 
and otherwise using their efforts to drive 
plaintiffs out of business. 


«d a 
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Plaintiffs submit that by their discovery of 
plaintiffs' books, records, costing and pricing information, 
defendants have utilized such information and their knowledge 
of plaintiffs weakened financial condition (caused by defendants’ 
predatory acts) to their own advantage and to plaintiffs' 


detriment and further disadvantage and injury. 


Defendants have apparently formed a strategy and 
have been able to deceive the Court as to the justness thereof, 
which had as its purpose the search aud use of all of plaintiffs’ 


business and financial data and the use of the same to attack 


the plaintiffs in any financially vulnerable positions, and 


all the while artfully denying and delaying plaintiffs in 
conducting discovery or depositi^ns of defendants or their 


books. 


Plaintiffs submit that this action having been 
commenced on June 17, 1970, and being 4 1/2 years old, that 
to their knowledge there is no other action on thé docket of 
this Court that a plaintiff desiring to take depositions and 
have discovery has been consistently denied its repeated 
requests so to do and has been deprived of its legal rights 
to depose and discover either in sequence or simultaneously. 
Plaintiffs submit that the Court has made no findings required 


by Rule 26(d) of the Federal Ruies of Civil Procedure, and that 
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there is no basis for any rule in that the convenience of the 


witnesses and the interests of justice would not be served, 


subserved thereby, and in fact, are being thwarted thereby. 


Plaintif;/^:, thus, submit that this Court has been 


deceived by defends: and lulled into a clear violation of 


the mandate of Rule 25 (d) and that plaintiffs should be 


entitled to pre-emptory and mandatory relief, and without } 
being required to suffer the ordeal of a trial as a disadvantaged 
i 


litigant and having to appeal a possibly adverse outcome of an 


academic case after they are forced out of business by defendants" 
strategy. | 
! 
Under the foregoing circumstances, not even the most i 
compelling proof of increased expenses on the part of the | 
defendants woulc justify increasing the prices set forth 
in this Court's order of June 9, 1971. However, defendants 
offered no proof on the subject. They called no witnesses, 


and offered no exhibits, but merely rested on their affidavits. 


Plaintiffs promptly moved to deny and/or dismiss their 
application. The Court denied plaintiffs' motion. Plaintiffs 
submit that this was error. Plaintiffs further submit that 
the burden was on defendants to justify any increased price, 
and a fortiori where defendants have been cu.-ing the price 
of concrete in the face of the increased costs they are 


alleging. 
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REQUEST FOR FURTHER HEARING 
Plaintiffs reguest a further hearing before this 

Court and an opportunity to present the proof which was *he 
subject of plaintiffs' various offers of proof made on October 

16, 1974 which were denied by the Court, as well as an nn 


to pres ut additional evidence to demonstrate def endants bad 


faith, the lack of basis for defendants’ present application for 


conduct and its attempt to utilize this Court in the service 
of its improper objectives, and the weakened iinancial condition 
and threatened existence of plaintiffs which has been caused 


thereby, and the inability of plaintiffs to continue tco survive 


increased prices, defendants' non-competitive and predatory | 
| 
| 
| 
| 
| 
I 
| 
| 


under the order of June 9, 1971, or any amendment which would 


continue the same or increase the prices contained therein. 


Dated: buffalo, New York 
October 25, 1974. 


Respectful | submitted 


— a a 
Arnold Weiss, a Member of the Firm 
Attorneys for Plaintiffs 
10 Lafayette Square 
Buffalo, New York 14203 


1 
-— | 
Í 
[ 


VICTOR E. MANZ, ESQ. 
MANZ & MANZ 

Attorneys for Dofendants 
425 Statler Hilton 
Buffalo, New York 1420? 


VICTOR T. FUZAK, ESQ. 

HODGSON, RUSS, ANDREWS, WOODS & GOODYEAR 
Attorneys for Defendants 

One M & T Plaza 

Buffalo, New York 14203 


326 
Plaintiffs’ Response to Defendants’ Suggested 
Amendments to the Order of June 9, 1971. 
UNITED STATZS DISTRICT COURT 


wr romp "m D pu OA , 
WE. PN DISTRICT OF NEW YOR 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING PLANT, INC., and 

HERBZRT FREY and LOIS MUCK às co-executors 
of the ESTATE OF GEORGE C, FREY, Deceased, 


Plaintiffs, 
CIVIL NO. 1970-277 
vs. 
PLAINTIFFS’ 
PINE HILL CONCRETE MIX CORP., RESPONSE TO 
REGENT SAND & GRAVEL CORP., DEFENDANTS ' 
LUDWIG F. KAHLE, JOSEPH PFOHL, SUGGESTED AMEND- 
PAUL M. PFOHL and FIDELIS H. MENTS TO THE ORDER 
PFOHL, individually and as the OF JUNE 9, 1971. 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 
a dissolved corporation, and 
PFOHL BROTHERS, INC., 


Defendants. 


Plaintiffs herewith responde to defendants' proposal 
dated October 28, 1974 proposing amendments to the order of 


this Court dated June 9, 1971. 


Plaintiffs ACCEPT the amendments proposed by 


defendants, SUBJECT to the following conditions, modifications 


and comments, all without prejudice to their contentions in the 
litigation, with the actual rights of the parties to abide the 
event, and to be finally determined by the outcome of the 


litigation: 


$2, page 12 OF PINE HILL'S PROPOSAL: 


Pine Hill proposes to 
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Lancaster, New York batching plant, at the 
old prevailing prices and without the 
requested increase, less the agreed 20% 


and 2%, but F. O. B. Pine Hill's plants. 


COMMENT 
A. Frey desires to purchase all of 
its requirements of concrete, sand and 
gravel, which defendants are agreeing to 
seli at these old prices, namely, $3.50 
per ton for grit, and $3.00 and $2.75 per 


ton for number 1 and 2 gravel. 


B. Frey is agreeable to the discount 
proposed by Pine Hill, namely, 20% and 2%, 
because those are the discounts required 
by the contract between the parties; but 
Frey desires to call to the Court's attention 
that Frey is admittedly Pine Hill's lar est 
customer, and all other gravel pits grant 
much larger discounts to quantity purchaser 
and in addition, their list price is much 


lower than Pine Hill's. 


C. Frey agrees that pending the 


litigation, it will purchase the gravel 


— — — M Á— MH — 
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F. O. B. Pine Hill's plant and will itself 
deliver the material. However, the contract 
clearly requires Pine Hill to deliver the 
material. Since Pine Hill's claims 

that this material is being delivered by 
"independent truckers" and that it ectually 
costs Pine Hill "90g per ton" to deliver it, 
Pine.Hill should be required to place in 
escrow the sum of 90¢ per ton to insure 

Frey that if it prevails in the litigation, 
the delivery expense, which should have been 
paid by Pine Hill, and will now e assumed by 
Frey, will be secure and available to Frey 


for refund. 


D. Pending the outcome of this litigation, 


there shall be no price increases unless Pine 


Hill follows the procedures set forth in the 


contract for negotiation of a mutually agreeable 


price adjustment, or, failing this, obtains a 
further order of this cout, on nctice to 


plaintiffs. 


5$ 4, page 13 OF PINE HILL'S PROPOSAL: 


Pine Hill proposes that any disputes 
regarding the quality or quantities of 


materials provided by Pine Hill shall be heard 
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and determined by the United States 


Magistrate upon written notice. 


COMMENT 
A. Frey is agreeable that all 
disputes be heard by the Magistrate, 
provided that the Magistrate and the 
parties observe the following standards 


and conditions: 


1. All materials must comply 
with ASTM specifications, and must 
not contain fryable material, 
adverse amounts of alfalfa roots, 
wood, lumps of clay or clay-coated 


stone. 


2. Moisture content must aot 


exceed 5%. 


3. All material must originate 
from Pine Hill's Pavement-Nichter 
Road plant (from which plant Mr. 
Norman Moran tes zified on October 
16, 1974, that Pine Hill would be 
agreeable to supply Frey's require- 
ments) unless and until such time 
as Pine Hill updates the Pepy rmint- 
Pavement Road washing plant to the 


extent that it has modernized the 
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Pavement-Nichter Road plant so as 


to produce materials of equal or 


better quality. 


4. In the event that Frey in | 


good faith is of the opinion that | | 
either the grit or any of the gravel | 
| is not in conformance with said 
| specifications or the requirements 
| 'reof, and Pine Hill does not correct 
the situation immediately after verbal 
ice, Frey may immediately obtain all | 


or part of its requirements from any | 


other source until corrected to satisfy 


Frey's needs. However, if problem can | 


not be resolved in a short time, (say one 


to three weeks) and is an apparent pro- 


longed problem, then the dispute should 


be submitted to the Magistrate for his 


determination thereon. 


5. In the event that grit and/or 


gravel "approved" by the Magistrate will 


still not produce commercially acceptable 


or competitive concrete, 


Frey shall have the 


right to purchase its requirements of the 


defective materials from such other sources 


as are available, and with Pine Hill to have 


the right to apply to the Court for any price 


any, which it may consider 
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6. No party shall waive 
any rights by reason of 
defective materials herein 
by reason of any action taken 
under this paragraph or any 
interim decision by the 
Magistrate with regard to any 
dispute hereunder, but the 
entire matter shall abide the 


event of this litigation. 


$ 5, pages 13-14 OF PINE HILL'S PROPOSAL: 


Pine Hill NOW proposes Frey should 


ADDITIONALLY pay into the escrow account 


the 20% discount, provided for by the contract, 


or post a surety bond therefor. 


COMMENT 

A. The contract requires Pine Hill to 
accord Frey a 20% volume discount. There is 
no reason why Frey should be prejudiced by 
paying the 20% discount into escrow when there 
is no showing that it is not entitled to this 
discount, and there is a showing that it is 
Pine Hill's largest customer, and that all 
large customers are accorded much larger 


discounts by other gravel pits, and that these 
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significant because the 


to begin 


B. Pine Hill is obtaining its own quantity 
discount, in effect, as its own supplier for 
this gravel, and, therefore, the profit which 
it makes on its own gravel (as well as the 
rofit it makes on Frey's gravel) is a discount 
which it obtains and uses in order to compete 


(Moran's *estimony of 10/16/74). 


C. Requiring Frey to place the 20% 


discount in escrow (it would average about 


65¢ per ton) would penalize Frey which is 


already in a poor cash position because of 
Pine Hill's anti-competitive activity. It 
would make Frey much less able to meet Pine 
Hill's presently below-cost sales prices 
of $22.00 per yard for 4 1/2 bag wall mix 


concrete. 


D. Court could best allow the 
parties to compete on an equal basis, 
as their contracts provided, if the 


ne Hill was 
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that Pine Hill was either to deliver the 
material to Frey without charge and Frey 
place the delivery charge in escrow as is 
now done; or allow Frey to pick it up, 
and with Pine Hill to put the 90g per ton 
delivery charge, which it would thereby 


save, into the escrow. 


E. Pine Hill is attempting to put 
the other shoe on the wrong foot by 
asking the Court to ha.e Frey place the 
discount and the delivery charge in escrow -- 
the contract requires Pine Hill to give 
Frey the benefit of the discount and the 
free delivery, in consideration of the 
quantities involved and the taking over 
of Frey's gravel plant. If Pine Hill objects 


to complying with the contract and refuses to 


deliver, then Pine Hill should put in escrow 


the 90¢ per ton which it claims it pays to 


independent truckers and allow Frey to 


itself pick up the material. 


F. Similarly, the 20% discount is 
provided by the contract and should not 
be placed in escrow by Frey. Actually, 
equitably interpreting the situation, the 


-< e 
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contract should be used to preserve the 
status quo by requiring Pine Hill to place 
in escrow all selling prices in excess of 
those provided in the contract, namely, Pine 


Hill should sell Frey at the 1967 prices less 


the discount, and all claimed price increases 


should be placed in escrow pending the outcome. 
1 ——— —-— 


G. If Frey were required to place in 
escrow the 20% discount, or an average of 
65¢ per ton of grit and gravel, this would 
amount to approximately $1.00 per yard of 
its concrete selling price which would have 


to be placed in escrow. 


H. If Frey were required to place in 
escrow 90g per ton for delivery, this would 
amount to approximately $1.75 per yard of 
concrete, or a total with the discount of 


$2.75 per yard of concrete. 


I. Pine Hill is presently maintaining 


its below-cost concrete prices of $22.00 per 


yard for a 4 1/2 bag mix in order to drive 


Frey out of the business because it knows 


that Frey cannot meet this price at present. 
At present, Frey's price is $ 70 for this 
nd Fr je lo na ) y t th I ice. 
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Requiring Frey to take $2.75 off of its 
selling price and place this in escrow 
would put it even in a greater competitive 
disadvantage to Pine Hill and would further 
accomplish Pine Hill's objectives, albeit by 


the use of a Federal Court. 


K. Since the contract requires Pine 
Hill sell at a discount, and requires Pine 
Hill to deliver, the only question should 
be with regard to price increases, namely: 
whether or not they were justified and the 
only conceivable logical approach to 
maintaining an equitable status quo is to 
require Pine Hill to sell at the last 
mutually negotiated price as provided in the 
agreement. Any increased price beyond that 


should be placed in escrow. 


L. In this connection, if Pine E 1 
believes it is entitled to a price increase, 
it shouli implement the negotiating machinery 
provided in the contract for the increase of 
prices. These negotiations could well be 
held before the Magistrate to insure that the 
parties are negotiating fairly and in the 


event they could not reach an agreement to 


Amendments to the Order of June 9, 


T 


0 
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aggregate, Frey should not be penalized 


) y losing its discount. 


C. If Frey purchases only in 
very small quantities, like Pine Hill's 
other customers, then Frey agrees it is 


not entitled to a quantity discount. 


D. If Frey purchases from Pine- Hill 
regardless of any contract, Frey believes 
it is entitled to the quantity discounts 
which are usually accorded in the trade 


by Pine Hill and others. 


c 


3 7, page 15 OF PINE HILL'S PROPOSAL: 


Pine Hill requests that Frey pay 
the sum of $8,160.52 to Pine Hill 
representing t..- price increase between 


April 1, 1974 and October 25, 1974. 


COMMENT 
A. Pine Hill in this order proposes 
to sell Frey at the old prices and yet 
undér this paragraph requests Frey to 
pay for this year's gravel at the 
proposed new prices which it has already 


waived. 


* 8, page 15 OF PINE HILL'S PROPOSA 
Pine Hill proposes that the prices 
to Frey be based on "Pine Hill's cur it 


prices offered to others" and that the 


12 
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The contrac provides adequate 
machinery for adjusting prices which 
are necessary to reflect necessary changes. 
This has been covered already in a previous 
comment where it was noted that the parties 
upon their inability to agree, could refer to the 
Magistrate, who could find a fair and 
equitable negotiated price from time to 


time. 


B. In any event, 1 Hearing on 


price changes should be based upon accounting 


evidence and not upon general statements 
of inflationary increases ch as Pine 
Hill has submitted by affidavit 
application. The validity of 
requirement is demonstrated by 

fact that other producers have either 
maintained their prices during the past 
three or four years and in some cases 
have reduced them. Pine Hill obviously 
has not suffered any increased expenses 
because it is reducing an retaining its 


of concrete of 


| 


| 
| 


Dated: 


TO: 
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34 9, page 15 OF PINE “ILL'S PROPOSAL: 
Plaintiffs have heretofore appealed 
from the order of the United States 
Magistrate, dated October 22, 1974, 
concerning discovery and request that 
said order be reversed or modified as 
set forth in plaintiff's papers previously 


filed herein. 


Buffalo, New York 


November 4, 1974. 


‘EISS & HALPERN 
* 


LU Lc 


Arnold Weiss, a Member of the Firm 


Attorneys for Plaintiffs 
10 Lafayette Square 

Buffalo, New York 14203 
Telephone: 716 852 7587 


JOHN T. CURTIN 


United States District Judge 
Western District of New York 
United States Courthouse 
Buffalo, New York 14202 


VICTOR T. FUZAK, ESQ. 
Attorney for Defendants 
1800 M & T Plaza 


Buffalo, New York 14203 


| 
| 
| 
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ATI F NEW RX 1 
s 
COUNTY OF ERIE 
RO } HMA, ] 11 sworn, depose ind 1 
1. I as 1 salesman for rey r ete, Inc., ave en 
| 
so engaged for approximately 8^ years. 
2. I am familiar with the prices at which both Pine hi 1 and 


Frey Concrete are selling ready-mixe 


October 29, 1974 and | oted parag 4 which menti ym 
4. I emphaticall leny th« tatements involving me, whi are 
mentioned at the top of page 4 of Mr, ran's affidavit. I did not approa 


the P 111 customers and I did not offer to sell concrete at $21.00 
per yard. What act sally happened is as fol'ows. 


5. Last week, Mr. Sal Tata, a concrete user, t 'lephoned 


me and asked me to come to see him about the Erie Basin Marine Project. 


| Mr. Tata said: “I understand I can buy concrete from Frey for this job 
Hi 
| for $21.00 per yard. Is that correct?" 
I 
| | 
| 6. I told Mr. Tata that this job required a 5 1/2 baq 
| 
| "city base" ri ^d a 6 bag mix for the sidewalks. I told Mr, Tata there 


was "no way’ Frey could sell him concrete for this job for under $24.25 
— 


„ | per vard,” 


7. Mr. Tata replied: “I am buying it from Pine Hill for less 


than that", and there was no further conversation involving this subject. | 


/ p 
4f/ KKK. a C. 4. " 
ne a 
Metro Kushman | 


Sworn to before me 


4th day of November, 1974. 


< » y —- 
| e 44 4 Z 


7Wotary/Publie 
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^ , nTGTOT t 
B + DISTRI( * 
WE ERN I RICT f Ev RE 


,EORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING PLANT, INC., and 
HERBERT FREY and LOIS MUCK as o-executors 
of the ESTATE OF GEORGE C. FREY, ceased 


Plaintiffs, | 


Vs- CIVIL NO 1970-277 


PINE HILL CONCRETE MIX CORP., PL).INTIPFS' 
REGENT SAND & GRAVEL CORI )BJECTIONS TO 


LUDWIG F. KAHLE, JOSEPH PFOHL, DEFENDANTS ' 11/5/74 


PAUL M. PFOHL and FIDELIS H. RETRACTION OF PRICE 
PFOHL, individually and as the OFFER or 10/28/74. 
controlling and surviving RIP OUI 
Directors, Officers Shareholders, 

Liquidators and Rece, of the 

assets of PFOHL BROTHEs2, IN 

a dissolved corporation, and 


PFOHL BROTHERS IN 


l. Plaintiffs hereby oppose and reject defendants’ 
| letter dated November 5, 1974 by which defendan*s seek to retract 
the proposed prices set forth in their Suggested Order of 
amendr t dated October 28, 1974. Defendants, by letter to the 
Court dated November 5, 1974, claim that the prices set forth on 
ge 12 of defendants' "Memorandum and Suggested Order" dated 
October 28, 1974 are "in error" and request that the prices be 
amended upwards to the prices for which they are seeking interim 


in their application to this Court dated June 21, 1974 
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Plaintiffs cannot consent to the requested amendment, 


and are unable to accept defendants' claim of typographical 


error, for the following reasons: 


A. Defendants' application dated June 
21, 1974 was limited to a request for an 
increase in current list prices, allegedly 
justified because: 


“Pine Hill has a large supply of 
concrete sand (grit) and this is 
caused by Frey Concrete's refusal 
unjustifiably to buy our sand. 


* e e dede n 


"By its refusal to purchase grit, 
this has caused the large inventory 
and has been one of the factors in 
requiring the price increase for 
gravel." ($14 5 and 9 of Affidavit of 
Robert E. Jones sworn to September 6, 
1974). 


B. However, this condition was eliminated 


s because the prices proposed by Pine Hill in its 


October 28, 1974 modification proposal are 
specifically conditioned on: 

"*** whether Frey elects to 

purchase all of its require- 

ments of concrete sand and all 

of its requirements of gravel 

for use in Frey's batcher 

(Ready-Mixed) Plant ***", 

C. It thus appears that Pine Hill's 


application dated June 21, 1974 for price 


increase was based on Frey purchasing only 
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gravel from Pine Hill and purchasing its grit ! 
elsewhere; and that if Frey were then purchasing 
both grit and gravel from Pine Hill, Pine Hill 
never would have made its June 21, 1974 application 


for a price increase. 


D. This appears to offer the only logical 
explanation for defendants' application dated 
i June 21, 1974 for a price increase. It is 
consonant with the prices originally set forth 
| in defendants' proposed modification order 
dated October 28, 1974, which was conditioned 
on plaintiffs thenceforth purchasing all of 
their grit and gravel from Pine Hill, and on 
thenceforth holding the 20% discount in escrow. 
These two conditions were not contained in 
defendants' original proposal dated June 21, 1974, 
1 any of its submissions to the Court up 
until the proposed modification order of October 


28, 1974. 


E. It appears to plaintiffs that the price 
structure set forth in defendants' proposed 
modification order of October 28, 1974, (which 
proposal plaintiffs accepted, with certain 
clarifying conditions, by their "Acceptance" 
dated November 4, 1974) was based upon defendants 


receiving additional considerations from Frey than 
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criginally contemplated and argued to the Court, 
namely, a tie-in of both grit and gravel purchases 
and the proposal that the discount be held in 
escrow. Although plaintiffs disagreed with 

this latter condition and contend that it is 
defendants who should hold the price increases 

in escrow; it is clear that defendants’ 
October 28, 1974 proposal offered the 

proposed lower price structure in return for 

these additional proposed considerations which 


defendants wanted. 


, F. Plaintiffs accepted, with certain 
clarifications and conditions, defendants' 
proposed modification order of October 28, 
1974, and then defendants made the claim of 
typographical error. Considering the 

` importance of the litigation, and the 

perspicacity of defendants' counsel, and its 
comptroller, Mr. Moran, and considering these 
additional benefits sought by defendants at the 
time, plaintiffs cannot consent to defendants' 


request to amend the prices as erroneous. 


2. For the foregoing reasons, it appears to 
plaintiffs to be more likely that defendants had second thoughts 
about their proposed modification order of October 28, 1974, 
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particularly when plaintiffs accepted it by their Acceptance 


dated November 4, 1974. 


3. Unless the Court accepts this line of reasoning, 
it must ac ept the far more untenable assumptions that: 
defendants applied for a price increase on June 21, 1974 
because plaintiffs were only buying gravel and not buying 
their grit from defendants; that defendants wanted to also 
sell grit to plaintiffs; and that defendants are still requesting 
the increased prices allegedly justified only when and because 


plaintiffs were not buying the grit from defendants. 


4. For the foregoing reasons plaintiffs oppose, and 
reject, defendants ' request to amend the prices set forth in 
defendants' proposed modification order dated October 28, 1974. 
Plaintiffs have no desire to take advantage of defendants or any 
typographical error, but plaintiffs are of the opinion that if 
there was any error, it was based on Pine Hill's misaprehension 
ot the nature of its October 28, 1974 proposal and its surprise 


when it was accepted by Frey. 


5 
Dated: Buffalo, New York 


November 13, 1974. 


— 


1 es 5 
Arnold Weiss, a Member of the Firm 

Attorneys for Plaintiffs 

10 Lafayette Square 

Buffalo, New York 14203 

Telephone: 716 852 7587 


TO: VICTOR T. FUZAK, ESQ. 


HODGSON, RUSS, ANDREWS, WOODS & GOODYEAR 


Attorneys for Defendants 
1800 One M & T Plaza 
Buffalo, New York 14203 


346 


Affidavit of Lois Muck. 


UNITFD STATES DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING PLANT, INC., and 

HERBERT FREY and LOIS MUCK as co-executors 
of the ESTATE OF GEORGE C. FREY, Deceased, 


Plaintiffs, 
CIVIL NO. 1970-277 
-vs 
AFFIDAVIT 
OF 
PINE HILL CONCRETE MIX CORP., LOIS MUCK 


REGENT SAND & GRAVEL CORP., 
! LUDWIG F. KAHLE, JOSEPH PFOHL, 
| PAUL M. PFOHL and FIDELIS H. 
| PFOHL, individually and as the 
' controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 
a dissolved corporation, and 
PFOHL BROTHERS, INC., 

Defendants. 


STATE OF NEW YORK: 


COUNTY OF E R I E: 
LOIS MUCK, being duly sworn, deposes and says: 


1. I am Treasurer of Frey Concrete, Inc., the 


plaintiff herein. 


2. The materials before the Court on defendants' 


prese - application for price increase, fail to fully and 


347 
Affidavit of Lois Muck. 


correctly apprise the Court of the relationship between the 
parties and defendants' obligations to the plaintiffs. These 
are set forth in the agreement dated May 17, 1949, which was 
prepared by the Honorable Harold P. Kelly, Esq. prior to his 
becoming Supreme Court Justice, and which was recorded on the 
18th day of May, 1949 in the Erie County Clerk's Office in 
Liber 4518 of Deeds at page 251, in the following respects 


(Emphasis supplied by us): 


A. NO DELIVERY CHARGE TO BE MADE: 


"All prices fixed under this 
contract include the cost of delivery 
of sand, grit and gravel 16, 
5/17/49 Agreement). 2 


Defendants "shall keep the batcher 

bins of Frey's batcher plant filled 
with sand, grit and gravel as may be 
required from its pits at all times ***" 
(1 15, 5/17/49 Agreement). 


B. PRICES TO BE MUTUALLY AGREED UPON: 


Plaintiffs "*** agree to sell 

and deliver (to Frey) *** sand and 
grit *** for the prices and upon 

the terms which shall be agreed to 
annually between parties hereto and 
set out on a written schedule signed 
by both parties to this Agreement" 
(5/17/49 Agreement, 1 13). 


"Prices for sand, grit and gravel 
to be furnished by (plaintiffs to 
defendants) shall be adjusted and 
fixed on a separate schedule by 


C. 


D. 


E. 
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mutual agreement once each year 

as of April 1 *** Prices are to 

be prevailing pit prices, less twenty 
per cent (20%) (5/17/49 Agreement, 

4 17). 


PRICE CHANGES BEFORE FEBRUARY lst: 


"If any party to this contract 
shall desire that a change or a 
revision be made in the prices of 
sand, grit or gravel to be sold anc 
delivered under this Agreement 
effective on and after the lst day 
of the following April, such party 
shall give written notice by 
registered mail of his request for 
such change of prices, at least 
sixty days (60) prior to such first 
day of the following April. Changes 
or revisions can only be made to 
conform with prevailing pit prices" 
(5/17/49 Agreement, *4 17). 


DISCOUNTS : 


"Prices are to be *** less twenty 
z^ 


per cent (20%). Two per cent (2%) 
discount will be allowed if bills for 
previous month are paid on or before 
the tenth (10th) day of the following 
month" (5/17/49 Agreement, 1 17). 


PROHIBITION AGAINST COMPETITORS' ACQUI 


SITION: 


U 


No concrete batcher plant may be 
"erected or operated on the 
premises *** or on any other 
property which Pfohl *** 

now or hereafter may own, lease 
or operate, while a batcher plant 


is operated by George C. Frey or 


his heirs, legal representatives, 
successors or assigns under this 
Agreement" (5/17/49 Agreement, 1 7). 


| 
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“Whereas, George C. Frey is 
engaged in the business of 
preparing, selling and delivering 


ready-mixed batches of icrete *** 
and Pfohl Brothers, I is purchasing 
all of the foregoing ,.emises, including 


the premises upon which the batcher 
plant of said George C. Frey is located, 
and it is desired by George C. Frey to 
retain the use of the said batcher 

plant and to secure sand, grit and ! 
gravel for the continuance of its | 
operation" (5/17/49 Agreement, | 
"Whereas" clauses). | 


F. BINDING ON SUCCESSORS: 


"This contract shall be binding in | 
all respects on the successors and i 
assigns of Pfohl Brothers, Inc." 

(5/17/49 Agreement, 1 18). | 


‘This contract shall become 
effective on June 1, 1949 * and 
shall continue for a term of fifteen 
(15) years *** with the privilege 
reserved to George C. Frey to renew 
the said lease upon the same terms 
in writing of his option to do so 
by registered mail addressed to | 
Pfohl Brothers, Inc. *** or to their 
successors or assigns not less than 
ninety days (90) prior to the | 
termination of the fifteen (15) years 
provided herein" (5/17/49 Agreement, 
4 19). 


3. I believe that the above quoted excerpts from the 
Agreement of May 17, 1949 demonstrate the essence and intent of 
the Agreement and demonstrate the reásons why the prices fixed 
by the Court's order dated June 9, 1971 on a short temporary 
basis, which is now stretched to three ard one-half (3 1/2) 


years, is completely unfair and prohibits the competitive 
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relationship to Frey which was intended to be guaranteed by the 


above provisions of the Agreement. 


4. I believe that it is unfair to require Frey for 
this extended period to live under the interim order of June 
9, 1971, or defendants' presently proposed modifications, when 
they are so at variance with the basic thought, intent and 


provisions of the parties' Agreement. 


5. When Judge Kelly drew the Agreement of May 17, 
1949, he intended it to be as much as possible, a self-executing 
Agreement under which the parties cou'd live together based 
upon mutual conferences, negotiations ad agreements from time 
to time to reflect price changes based on other "prevailing pit 
prices" in the area. Judge Kelly and the parties intended that 
these other pit prices should be taken into account so that Frey 
could continue in business as a concrete supplier and continue 


to compete with Pine Hill which in 1949 had its own washing 


plant and gravel supply. 


6. It was never intended that Pine Hill, Frey's 
largest competitor, could acquire Pfohl and thereby acquire 
Frey's gravel washing plant and source of supply. In fact, as 
noted above, the Agreement specifically prohibited Pfohl or his 


successors (Fine Hill) from operating a concrete batching plant 


as long as they owned Frey's former premises and Frey was 


operating a batching plant thereon. 
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Te Thus, Pine Hill's acquisition of Frey's batching 
plant is not only a per se violation of § 1 of the Sherman Act, 


and $ 7 of the Clayton Act, but it is also a violation of 


11 7 and 18 of the Agreement of May 17, 1949. 


Sworn to before me this 


18th day of November, 1974. | 


Set . — 
l Notary-Public 


F, TERRY STYMCTYX 
Notary Pubie. State of New Yoly 


^ '9 fio 
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* ITED STATES DISTRICT COUAT 
WESTERN DISTRICT oF NEw YORK 


— . — 


APPEARANCES: RAICHLE, BANNING, WZISS & HALPERN 
{ARNOLD WBISS, Esq., of Counsel) 
Buffalo, New York, for Plaintiffs. 
HODGSON, RUSS, ANDREWS, WOODS & GOODYEAR 
(VICTOR T. FUZAK, Esq., of Counsel). 
Buffalo, New York 

and 
MANZ & MANS (VICTOR B. MANZ, sq., of 
Counsel), Buffalo, New York 
for Defendants. 
On May 7 and June 9, 1971 the court entered 


orders in an attempt to expedite discovery in this case. 


Because the defendants had failed to comply with certain 
previous orders of the court and had failed to take 
steps to resolve discovery and deposition problems 
promptly, the court directed that trial counsel for the 
defendanta at that time, who was also President of the 
Exie County Bar Association, obtain substitute or sup- 
plementary counsel to assist him in the preparation of 
this case for trial. The court took a further step to 
spur discovery. It provided that the defendants should 
deliver sand and gravel products to pla! tiffs in ac- 
cordance with the schedule t forth in the June 9 order. 
At that time it was the court's opinion that the order 
was fashioned in such a way that early discovery and 
preparation for trial would be advantageous to both 
sides. After the order was entered, the parties under- 
took discovery, held certain depositions and carried 

out excensive settlement negotiations, without success. 
While the settlement negotiations were proceeding, both 
sides stipulated on a number of occasions to adjournment 


of depositions. In the spring of 1974 Mr. McDonough, 


defendants’ trial counsel, died. The parties now report 


LT 
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to the court that almost all of defendants' depositions 
of plaintiffs have been completed, but there is still 
much work to be done. Following the death of Mr. 
McDonough, the defendants have made arrangements for 
Victor T. Puzak to act with Mr. Manz as their trial 
counsel. 

At the present tise there are pending before 
the court a number of motions. One made by the defen- 
dants seeks an amendment to the order of June 9, 1971 to 
reflect an increase of price paid by the plaintiffs for 
sand and gravel. Defendants argue that increased costs 
of production merit thís increase. The plaintiffs oppose 
this relief. The court has considered tne detailed affi- 
davits filed by the parties and, on October 16, 1974, 
heard testimony from witnesses for both sides. During 
the hearing on defendants’ motion to increase the price 
Of sand and gravel, it was clear that the cost of produc- 
tion had increased and the price paid by other users of 


sand and gravel in the Western New York vicinity had also 


increased. Therefore, if the order of June 9, 1971 ought 


354 


Order of November 20, 1974 


to be amended, it should reflect an increase in price. 
However, at this stage of the litigation, it appears to 
the cour’ that no good purpose would be served by a 
continuation of the June 9, 1971 order. The purpose 
of that order was to bring about an early resolution 
of trial preparation. In that respect it has failed. 
In part, failure was brought about by the acquiescence 
of both counsel in stipulating to adjournment of the 
achedule of depositions set out in the June 9 order 
without seeking leave of the court. In part, it was 
caused by the failure of the court to oversee the order 
and to demand adherence to it. Furthermore, it was 
revealed at the hearing that the plaintiffs refused to 
purchase their sand requirements from defendants while 
insisting that defendants continue to supply them with 
gravel. According to defendants, thís caused an accumu- 
lation of sand with adverse financial consequences. 

For these reasons, the motion of defendants 
to modify the order of June 9, 1971 to provide for a 
new schedule setting forth increased sand and gravel 


prices is denied. The court will also deny plaintiffs’ 
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motion to continue the June 9, 1971 in effect. Upon 
ae filing of this order, tne order of Jimmy * 1971 is 
terminated. 

Considering the history of this litigati `‘, 
it appears clear that more direct supervision of dis- 
covery is required. In order to bring this about, on 
October 16, 1974 the court referred the supervision of 
all diacovery to the Magistrate. Following tne order 
of the court, the Magistrate met with counsel on October 
21 and October 22, 1974 and the Magistrate entered an 
order setting forth a de i plan for discovery and 
depositio" . On October 22, 1974 plaintiffs filed a 
motic ,ied "Notice of Argument of Appeal and Motion" 
seeking to a nd the order of the Magistrate which sec 
forth the order of discovery. ‘The motion of the plain- 
tiffs is denied. The court adheres to its prior order 
referring questions of discovery and depositions to the 
Magistrate. This reference is for all purposes and any 
motions concerning the order or manner of discovery 
shall be submitted to him. Neither party shall adjourn 


or modify an order of the Magistrate, or stipulate to a 


modification without his express written approval. 


So ordered. 


"ag JOHN T. CURTIN 
( United States District Judge 


DATZD: November 20, 1974 


Wen c ‘ 
)] man c 2: a Ae - a 
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| UNITED S'TATES DISTRICT COURT 
| WESTERN } ‘CT OF NEW YORK | 


! GEORGE C. FREY BATCHING PLANT, -.C., and 
HERBERT FREY and LOIS MUCK as co-executors 
| of the ESTATE OF GEORGE C. FREY, Deceased, 


| 
| 
| 
| GEORGE C. FREY READY-MIXED CONCRETE, INC., j 


Plaintiffs, 


i 
| CIVIL NO. 1970-277 
| vs. 

7 | NOTICE OF APPEAL 
PINE HILL CONCRETE MIX CORP., 

REGENT SAND & GRAVEL CORP., 

LUDWIG F. KAHLE, JOSEPH PFOHL, 

| PAUL M. PFOHL and FTDELIS H. | 
| PFOHL. individua’ly and as the 

^ | controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 

a dissolved corporation, and 

| PFOHL BROTHERS, INC., 


Defendants. 


Plaintiffs hereby appeal to the Honorable John T. 


| 
| 
Curtin, United States District Judge for the Western District | 
of New York, from the order granted orally on October 21, 1974, | 
| 
| 


and signed on October 22, 1974 by the United States Magistrate 


Edmund F. Maxwell, which: 


A. Violated the specific provisions 


- 


A | of Rute 26(d) of the Federal Rules of > 
Civil Frocedure; and without any findings 


required to be made by Rule 26(d) "to 


delay any other party's discovery": 


357 
Notice of Appeal. 


B. Said order purported to deny 
plaintiffs' motion to forthwith proceed 
with the depositions and discovery of 
defendants and their records, and 
continued to grant d. tendants priority 


of examination; 


C. Said order denied plaintiff's 
request to proceed with their depositions 


and discovery on October 22, 1974; 


D. Granted defendants until November 
18, 1974 to again commence their depositions 


and until November 29 to complete the same; 


E. Denied plaintiffs any discovery or 


depositions until December 2, 1974; 


F. Permits defendants to carry out 
their announced plan to file a motion 
within a week or so, and prior to the time 
when plaintiffs can have any discovery or 


depositions, to dismiss this action; 


G. Contravened the provisions, spirit 
and intent of the order of this Court dated 
October 16, 1974 referring this matter to 


Magistrate Maxwell; 


ae 
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H. Denied plaintiffs' request that 
defendants supply substitute counsel be- 
cause of the engagement of their counsel 


Victor T. Fuzak; 


I. Continues to prejudice plaintiffs, 
and relegate them to an inferior and dis- 
advantaged position in this litigation; 


and 


J. Otherwise unjustly prejudiced and 
injured the plaintiffs and deprived them 
of due process of law, and equal protection 
of law, in violation of the provisions of 
the Federal Rules of Civil Procedure, Title 
28 of the United States Code, and the pro- 
visions of the Constitution of the United 


States and the amended Articles thereof. 


Buffalo, New York 
October 22, 1974. 


RAYCHLE ,| /BANNING, WET 


A 
uM LAA £e 


, 


Attorneys for Plaintiffs 
10 Lafayette Square 
Buffalo, New York 14203 
Telephone: 716 852 7587 


rm 


S & -HALPERN 
/ A 


— 
Arnold Weiss, a Member of the 


m 


Firm 
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GEORGE C. F READY -MIXED CONCRETE, INC. 

GEORGE C. FREY BATCHING PLANT, INC., and 

HERBERT FREY and LOIS MUCK as co-execu 

of the Estate of GEORGE C. FREY, Deceased, 
à 


Plai 


CIVIL NO. 1970-277 
-VS - 
PIAINTIFFS' 
PINE HILL CONCRETE MIX CORP., REPLY AFFIDAVIT 
REGENT SAND & GRAVEL CORP., 
LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 
a dissolved corporation, and 
PFOHL BROTHERS, INC., 
Defendants: 


STATE OF NEW YORK: 
ss 
COUNTY OF E RTI E: 


Lois Muck, being duly sworn, deposes and says: 


1. I am Secretary and Treasurer of Frey Concrete, 
Inc., the plaintiff corporation herein. I make this reply 
affidavit ir answer to the reply affidavits of Norman M. 


Moran, Robert E. Jones and Melvin E. Becker, all sworn to 
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t y rder allowi I r rged 
2. n aking my princl ] answering affidavit 
lated July 17, 74, ived the )jllowing additional 
formation confir ) my mir that defendants are not 
harging themselves wit! 7 cr sed prices for gravel or 
trucking -- tł re I ig that 'fendant ontinuing 
to charge the same ‘rete prices that they have charged 
since 1970, and are attempting to purioin istomer from us, 
using these low prices as an ind at the same time that 
they are 'eking a retroacti 1 rease this st of the 


gravel prices charged to Frey. 


.hree quarter 


E 
[" 
p 
a 


3. There are approximate 
tons of grit and gravel in each yard of concrete, and 
defendants are seeking an average increase of 50g per ton 
1 20g per ton for trucking, or a total of 70¢ 


for gravel, arx 


per ton. Therefore, defendants' proposed increase will raise 


Frey's cost of production of a yard of concrete by f, without 
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of this Court to commerce 


^ 

M 

L 
rt 
— 
6 
£y 
m 
C 


olaintiffs will make a cost accounting study 
Pine Hill's trucking expense and gravel costs and be 

in a position to report to the Court on the justification 

for Pine Hill's requested increase. As it is, Pine Hill 

cites no accounting support for the increase but bases the 

request on hypothetical and unrelated increases of a 


jeneral nature in other industries. Pine Hill offers no 


planation for its ability to seemingly ignore the alleged 
'reased costs it claims justify the price increase and 
continues its program of seeking to acquire Frey's customers 


by holding out the inducement of not raising concrete prices. 


13. More specifically, since my last affidavit, 
Frey Concrete visited a specific former customer which is 
now doing business with Pine Hill. This customer told Frey 
that Pine Hill is still charging $22.00 per yard for concrete, 
less 2%, which is the same price that it has been paying 


tor the last several years. 


14. Another customer of Frey Concrete, which also 
lesires to be anonymous, also was visited by Pine Hill's 


sales representative Sam Prezioso since my last affidavit 


f Jul E Fs ir. Prezioso attemoted to take this customer 
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va rcutting 4 ə e - 
illy, . 1 ffered t 1 iu E X 3 ust r 
£ the 2. jer rd pric ine > 
15; thé lat yf y last affida t, we e 
r additional report rom our salesman in the field that 
Pine Hil 1 siting any o jur other ustomers and attempting 
t take them away rom us with the in jÍ tinuing 


U 
= | 
^4 
— 
— 
al 
n 
t] 

s 
N 
. 
h 


to maintain the EF 


16. It appears to me that Pine Hill 


request for an increase in gravel costs and trucking 


is mpletely inconsistent witl ine Hill refusal to raise its 
own concrete prices. 
17. Either Pine Hill ha: «perienced th 


increased costs that it is alleging to the Court and its 


present application is without merit and in bad faith; 


or assuming that Pine Hill has experienced the 'reased 


costs which it claims, its application is an attempt to 


concrete prices while Pine Hill 
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appropriate Frey's customers and drive Frey out of business. 
It seems clear that either Pine Hill's application is un- 
founded and in bad faith, or its motives are predatory and 
anti-competitive and it is seeking the aid of this Court to 


accomplish its wrongful objectives of driving Frey out of 


business. 


18. Pine Hill, additionally, has discriminated 
against Frey, and attempted to drive it out of business, by 
unfairly manipulating grit and gravel prices, and attempting 


to pass off inferior quality materials. 


19. If Pine Hill had experienced any increased 
production costs, these costs would be borne equally by its 


gravel and its grit. However, Pine Hill claims only a 


price increase for its gravel. 


20. Now, its Production Manager, Mr. Jones, 
States that it is increasing its gravel price because 
Frey is not buying the grit and, therefore, Pine Hill 
has stored up a large quantity of grit. Mr. Jones claims 


that the price increase is placed only on the gravel 


A * 
P- 
Reply Affidavit of Lois Muck. 

rai 1 rit pris 1g t 1 ht 
i reased tr rice f gravel. 

J. I 1968 Pi 11 raised rey ra L p € 
by almost 6, ely: from 82. 20 r ton to 2 Per ton, 
or $1.00 per ton, whereas it only raised the price of gr Wel 

y 10¢ per ton. The 1968 price rease was apparently intended 


to hurt Frey as its largest customer which needed the grit in 


order to make concrete in competit 


. | 1965 
obviously grit and gravel wre still produced on a fif fifty 
percentage, and increase based u 1 osts 
should have been borne equally. It i 368 
Pine Hill manipulated the grit price to pre dice Frey, and 


it is manipulating the grave price to hurt Frey. 


Neither the 1968 nor the 197^ increase are based upon actual 
cost of production since they are grossly non-linear; whereas, 


as Pine Hill admits, grit and gravel are produced from th 


1 


a 
5 
(b 
8 
et 
E 
P 


ty-fifty ratio and should share equally 


in the allocation of any increased production c 


„ if any. 
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ntained or improved to any extent as compared with 
the maintenance and improvement of Pine Hill's otner plants 
and from which it acquires the substantial portion of its 


grit requirements. 


17. For example, the grit which Pine Hill 

f -nis..ed Frey after this Court's order of June, 1971, 
was dirty, contained clay balls, contained deleterious 
material such as vegetable matter, did not meet gradation 
requirements, and caused many compiaints from Frey's 


customers. 


38. In addition, the grit produced by the 
Peppermint Road plant contained an excessive amount of 
moisture. This prejudicec Frey by causing it to pay 
for the weight of the washing water which sometimes 
constituted as high as 10% of the weight of the grit 
rather than a normal of 4% or 5%. In fact, Pine Hill 
was charging Frey 6% more than list price for this wet 


grit. 


39. The wet grit from the Peppermint Road 


plant also was unmanageable and packed in Frey's bins 
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ermint 


improved. 


iipment needed 


inswer all of the self 


discovery and 
tements 


ine whether they 


Frey presents and the 


which i s undergoing from Pine 


>s Prove Pine ] j| indeed engaged in 


ongfully drive Frey out 


ire me this 
ptember, 1974, 


UNITED STATES DISTRICT COURT } 
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WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC. P 
GEORGE C. FREY BATCHING PLANT, INC., AND 1 T 
HERBERT FREY AND LOIS MUCK as co-executors 
of the ESTATE OF GEORGE C. FREY, deceased 


Plaintiffs 
vs CIVIL NO. 1970-277 
|| PINE HILL CONCRETE MIX CORP. 
l| REGENT SAND & GRAVEL CORP AFFIDAVIT OF 


LUDWIG F. KAHLE, JOSEPH PFOHL 

PAUL M. PFOHL AND FIDELIS H. 

PFOIL, individually and as the controlling 
and surviving Directors, Officers, Share- 
holders, Liquidators and Receivers of 

the Assets of PFOHL BROTHERS, INC., a 
dissolved corporation, and PFOHL BROTHERS, 


NORMAN M, MORAN 


INC., 

Defendants 
Dp-—-————————————— — 
STATE OF NEW YORK ) 

89: 
COUNTY OP ERIL ) 


NORMAN M. MORAN, being duly sworn, deposes and says: 

l. That he is the comptroller of defendant PINE HILL 
CONCRETE MIX CORP., and is familar with the facts of this proceed- 
ing: 2 

2. I have read the September 13, 1974 affidavit of 
LOIS MUCK and hereby reply to it; 

3. I respectfully submit that the affidavit isa rehash 
of everything that has been said before. It is full of self- 
gerving stater nts, many based on hearsay; also it contains 
statements wnich are incorrect and immaterial, made solely in an 
attempt to confuse the simple facts and issues involved; 


4. Por the record, again, PINE HILL is not involved 


in any illegal practices against FREY CONCRETE or anyother custome 
or competitor. We only want FREY CONCRETE to pay the prices on 
our price list for our material. These are the prices all of our 
customers are now paying; 

5. I reiterate PINE HILL does not care whether FREY 
CONCRETE buys from us or stops buying; Presently we are only 
supplying them because we were ordered to do so by the Order of 


this Court on June 9, 1971. It is difficult to comprehend why 


FREY CONCRETE is forcing us to sell to them and then complaining 
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that our prices are too ‘igh and that they were raised intention- | 
ally to drive them out of business. All Frey has to do is buy els 
where; 
6. I would like to EMPHASIZE to the Court, however that 
economically;PINE HILL, in this current market, can not continue 


to give PREY CONCRETE a 20% plust 2% discount for volume purchases 


of No. l and No. 2 gravel, unless FREY CONCRETE also purchases its 
— 

concrete sand (grit) needs, as was provided for in the June 9, 

1971 Order; 

7. Your deponent again requests that FREY CONCRETE | 
also pay the trucking charge increase we have requested of our 
other custowess anc that the increase be held in escrow until the| 
further order of thisCourt. If FREY CONCRETE determines the incre 
is too high it can hire its own trucr«rs to haul the gravel to its 
bins; | 

8. PINE HILL is not seeking to compel FREY CONCRETE | 
to use its trucking service. WE are only doing so, again because, 
of the June 9, 1971 Order of this Court; 

9. Your deponent respectfully requests that if we ot 
continue to supply FREY CONCRETE that they be compelled to pay 


prices from our customers price list effective April 1, 1974, 


— 


retroactively. Also that FREY be compelled to pur chane not only 
our gravel but also our concrete sand (grit) which has accumula- 
ted since PREY stopped buying from us. 

In addition that they pay the same trucking charges 


we bill our customers retroa tively to April 1, 1974. 


Subscribed and Sworn to before 


me * 4 day vf October 1974 


ins PUBLIC. E COUNTY, HEW "Yd 


MY COMMISSION EXPIRES MARCH 30, 1976 
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UNITED STATES DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CCHCRETE, INC. 
GEORGE C. FREY BATCHING PLANT, INC., and 
HERBERT FREY AND LOIS MUCK as co-executors | 
of the ESTATE OF GEORGE C. FREY, Deceased, 


| 

| 

| 

| 

| Plaintiffs, 
| CIVIL NO. 1970-277 
| 

| 


vs. 
NOTICE OF PRODUCTION 
PINE HILL CONCRETE MIX CORP., AND d 
REGENT SAND & GRAVEL CORP., DISCOVERY. 


| LUDWIG F. KAHLE, JOSEPH PFOHL, 

| PAUL M. PFOHL and FIDELIS H. 

i PFOHL, individually and as the 

| controlling and surviving 

| Directors, Officers, Shareholders, 
| Liquidators and Receivers of the 

| assets of PFOHL BROTHERS, INC., 

l a dissolved corporation, anc 

| PFOHL BROTHERS, INC., 


Defendants. 


produce, for purposes of discovery, inspection and copying by 
plaintiffs, at the offices of the undersigned, or such other 

| reasonably convenient location as defendants may designate, 
commencing on Tuesday, December 3, 1974 at 9:30 A.M. and 
continuing thereafter from day-to-day until completed the below 
| described books, papers, records, documents and articles: of 
each of the defendants; of each corporation or firm which is, 
or has been, consolidated, affiliated, related, c nected or 


| 
| 
| 
I 
| 
Plaintiffs request that each defendant is required to | 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
working therewith, by contract or otherwise; and, of each | 
| 
| 
| 
LU 
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individual who is a principal shareholder, manager, officer, 
agent, representative or manager thereof; for the period 1949 


to date. 


I. FINANCIAL RECORDS: 

A. Financial statements and supporting 
documentation; 

B. Income tax returns, and supporting 
documentation; 

C. Operating statemenis; 

D. Annual and periodic budgets and 
projections; 

E. Computations and projections of 
unit product costs; 

F. Cost accounting records; 

G. Projections and computations of 
product selling prices; and 

H. All other related subordinate and 
supporting financial books, papers, records, 


documerts and articles. 


II. ACQUISITIONS - READY-MIX COMPANIES: 
With respect to each of the following described 
corporations or firms acquired by any of the plain:'ffs , 


produce all documents concerning the acquisition and subsequent 


¿eration thereof, or disposition of the business and assets 


thereof, including but not limited to all acquisition offers, 
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contracts, agreeme s and closing statements; all minute books, 
books of account and other corporate or firm financial and 
business records; all records of inter-corporate or inter-firm 
transfers; all documents relating to any dissolution thereof; 
and financial and operating records; and all other related or 
similar books, papers, records, documents and things; from 1947 


to date: 


Queen City Ready-Mix Co.; 
Vero Ready-Mix Co.; 
Depew Ready-Mix Co. 
Fago Ready-Mix Div. of Fago 
Construction Corp.; 
E. Genesee Ready-Mix; 


Sterling Ready-Mix Plant; 


Bello Road Ready-Mix Plant; 


H. All nther acquisitions of ready-mix 


plants, corporations or firms. 


III. ACQUISITIONS - AGGREGATE COMPANIES: 


With respect to each of the following described 
corporations or firms acquired by any of the plaintiffs, 
produce all documents concerning the acquisition and subsequent 
operation thereof, or disposition of the business and assets 


thereof, including but not limited to all acquisition offers, 


ee ee AR 
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contracts, agreements and closing statements; all minute books, 
books of account and other corporate or firm financial and 
business records; all records of inter-corporate or inter-firm 
transfers; all documents relating to any dissolution thereof; | 
I 
and financial and operating records: and all other related or 


similar books, papers, records, documents and things; from 1947 


to date: 
A. Buffalo Sand Co.; 
B.  Pfchl Brothers, Inc.; 
C. Sterling Sand and Gravel Co. 


D. Genesee Sand and Gravel Co.; 


E. Regent Sand and Gravel Corp.; j 
| 

F. Meyer and Meyer Sand and Gravel Co.; | 
| 

G. Stage Farms; 

H. Lancaster Sand and Gravel; 

I. Buffalo Perolite Corp.; | 

J. All other acquisitions of corporaticns i 


or firms producing or selling concrete aggregates 


in Frie County and any Counties contiguous thereto. 


IV. ACQUISITIONS OF OPERATING COMPANIES: 


With respect to each of the following described 
corporations or firms acquired by any of the plaintiffs, 


produce all documents concerning the acquisition and subsequent 


operation thereof, or disposition of the business and assets 


thereof, including but not limited to all acquisition offers, 
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contracts, agreements and closing statements; all minute books, 
books of account and other corporate or firm financial and 
pusiness records; all records of inter-corporate or inter-firm 
transfers; all documents relating to any dissolution thereof; 
and financial and operating records; and all other related or 
similar books, papers, records, documents and things; from 1947 
to date: 

A. Pfohl Brothers; 

B. Quadco Trucking Corp.; 

C. Lancaster Sanitary Land Fill, Inc.; and 

D. All other similar or related operating 


companies formed or acquired by any of the defendants. 


V. ACQUISITIONS OF GRAVEL AND OTHER LANDS: 


A. Piechocki Farm, Alexander, New York; 

B. Stage Farms; 

C. Pfohl Brothers Lands; and 

D. All other lands, including but not 
limited to lands suitable for gravel, aggregates, 
land fill, fill removal, or other related or 


similar lands. 


VI. READY-MIX RAW MATERIAL: 


With respect to all ready-mix raw materials utilized 
by defendants, including but not limited to concrete sand or 


grit, gravel, crushed stone and cement, from 1949 to date, all 


books, papers, records, documents and articles relating to: 
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A. Sources and quantities purchased, | 
| 

acquired or produced for each of defendants ' | 
plants; | 

B. Cost of purchase, acquisition or | 
production on an annual and unit basis for | 
each plant; 

C. Proposed price lists, prevailing 
pit price lists, defendants' price list, | 
and competitors' price lists; 


D. All contracts, options, purchase 


rders, agreements, rights or other 


instruments or documents relating to 


purchase, acquisition or production; 

E. Any discounts, rebates, refunds, 
credits, benefits, financial advantages, | 
preferences, price adjustments, forgiveness 


of indebtedness, special terms, or other 


benefits, considerations, or other effective 
reductions in direct or related costs; 

F. Cost projections, estimates and 
calculations; 

G. Hauling, transportation and delivery 
costs, expenses, payments, contracts, charges, 


projectic 3, estimates and calculations; 


H. Quality control reports, quality 


checks, quality complaints, analyses, reports 
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) f consistent or inconsistent quality 
and quality control standards utilized by 
defendants for ready-mix raw materials for 
their own plants and for resale; and 

I. All other books, papers, documents 
or articles relating to the purchase, 
acquisition or production of raw materials 
for ready-mix cca^rete, including the costs, 
quantity, q ity, source and destination 


thereof. 


VII.  READY-MIX AND AGGREGATE SALES: 


With respect to all products sold by defendants, 


including but not limited to ready-mix concrete, gravel, grit 


and aqgregates, trom 1949 to date, all books, papers, 
documents and articles related to: 

A. Price lists; 

B. Discount, rebate, refund, and 
other policies effectively reducing list 
price, including policies of crediting 
waiting time; 

C. Invoices and delivery tickets; 

D. Quentities produced on a plant-by- 
plant basis; 


E. Bids, proposals; 


F. Sales contracts or agreements; 


records, 
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G. Selling price projections, estimates 
and computations; 

H. Billings, cash receipt records, 
account receivable applications and records, 
credits, forgiveness of indebtedness, return 
considerations and other return benefits; 

I. Simultaneous sales, gifts, donations 
or rebates of fill, free fill, reduced price 
fill, or other similar or related benefits; 

J. Hauling, transportation and delivery 
costs, expenses, agreements or payments, all 
pol;.ies of discount, financial advantage, 
special terms or other benefits to customers, 
whether or not based on volume; 

K. To the extent not governed in 1 VI 


hereof, defendants' records relating to its 


costs of production, acquisition or purchase of 


said materials or the raw material components 
thereof; 

L. All other similar or related books, 
records, papers, documents and things; and 

M. All supporting documents relating 


to the foregoing. 
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VIII. FURTHER RECORDS: 


Plaintiffs hereby reserve 
other or further books, papers, recor 


m ah may be required to prepare for 


PLEASE TAKE FURTHER NOTICE, 


commence the depositions of defendants at 9:30 A.M. on Thursday, 
December 5, 1974, at the offices of the undersigned, or 
thereafter as defendants have provided plaintiffs with, 


they have had a reasonable opportunity to inspect and 


foregoing materials. 


Dated: Buffalo, New York 
November 27, 1974. 


RAICHLE, BANNING, WEISS 


| 4 0 
py NM UC 22 —-— MUN 
Arnold Weiss, a Mem r of the Firm 
Attorneys for Plaintiffs 
10 Lafayette Square 
Buffalo, New York 14203 
Telephone. 852 7587 


MAGISTRATE EDMUND F. MAXWELL 
U. S. Courthouse 
Buffalo, New York 14202 


VICTOR T. FUZAK, ESQ. 

HODGSON, USS, ANDREWS, WOODS & GOODYEAR 
Attorneys for Defendants 

1800 One M & T Plaza 

Buffalo, New York 14203 
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(M n 1 4 * 4 * 1711 r f 4 à 1 
in Ir t f the t I t iv z Acco nely, 
1 — linit this ffidavit toc tior ncern ing vlaintiffs’ 
atten: to obt ir r f f ent nd cor»etitive 
materíals. Upon the basis of a reading of the plaint and 
advice from our counsel, t£ js i un 3t inc the 
all 1 re -3 € +e ir E 1 * ^ "^ 1417 1 thio — cti ^v 
ised a recited i Paragrar 7 of the ý Ir 
summary, those all facts puroor to assert t! breac! n I 
ab ebruary 6, 1968 f ar 111 “Antract hot Ne , 
Frey and Pfohl Brothers, I e ated "^ 17, 1949, as the basi 
I for clai of violation of the Sherman and Cl ton Antitrust 
3. Lis pectfully submit to the Court that in many 
t the plaintiffs are denandiri the roduction of doc ‘ 
and material lich are and have beer ichly confidential to the 
defendants, which contain informat ich it would be harmful 
for the lan to e f sed to disclose to the pla tiffs 
as comnetit f the defendants, and wh h are so broad and 
encomnassins as t provide plaintiffs with a free license to 
rc +} A 211 f thy $ 1985 re OY E af n of the for At : 
+) ` . in relstin- t th { T in th * not. 
"" o «4 > l ‘ - * — + € ju t4 , ^ bho rar mA of 
— +4 ne » fi h4 aT. " "CI " e n5o 1 sted 
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4 11 ed, relat. - 1 ir there ith, dy contr ‘ 
or otherwise ind even of individual who is or was "a 
principal shareholder, manaser, officer, agent, representative 

nanager ther f re; oncrete, Inc., which it has been 


testified 1 the surviving corporation of ü"eorge C. Prev Ready- 


ixed Concrete, Inc. and Georre C. Frey Batching Plant, Inc., is 
in direct "netition with Pine 11111. Another corporation owned 
by the farilies of Lois Muck and Herbert "rey--Prey Sand and 


l--in t business of 


producing and selling concrete sand and gravel. Throug! out the 


course of this proceeding both in affidavits and in testimony, 
the vlaintiffs' representatives "ave repeatedly advised the 
Court that their business operations are being conducted at 
substantial losses. The defendants take the position that it 


is imprvu:2r and inapnropriate to permit commetitive concerns t 
business records and paners which 
would disclose confidential operating methods, procedures and 


costs, and which would as st the plaintiffs in competinr with 


4. Defendants object to the production of the 
numer enoni f A ^ "^T tp f 
docurnents snecified in category I, "Financial Records". 411 
of t recor specified under that headinr are confidential in 


, are not published, and are not made available to out- 


and certainly not t cornetitors. I have been advised 
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here is pending before the 
ntiffs to add that corno-atior 
n oppe | by the defendants 
iny showing on behalf of 


"end 
read 


the gravel bust ness 


* 
wn 


atc 


ine that corroration és a 


ancaster Sanitary 


tion has nothin- to do with 


entirely separate and 


-mixed concrete business, 


A It has no 


matters purportedly raised in 


financial records, 


rd: 


confidential. 


its minute 
presumably demanded by the 


Their disclosure to 


besides being unwarranted, vould be 
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no relevancy to l ssues | t! proceeding concerning 
activities t which fhis p ‘eding has no conceivable relati 
ship. In addit ! 1 | sought concerning rravel 
lands LE rate inds the pla.ntiffs themselves 

have indica testimony, confidential. Testimony given 

by representatives of the plaintiffs, Mrs. Muck and Mr. Herbert 
Frey, indicates that the plaintifrs have for many years 
involved in seeking out, acquiring, buying and selling, and 


using properties for the production of aggregates for ready- 


mixed concrete, including sand and gravel. In the course of 


an examination before trial of !lerbert Frey held on Mareh 5, 


77 


1973 in this proceeding, Mr. Frey was asked questions concerning 
the know 1 plaintiffs with respect to lands in the Cour 
nercially usable for the mining of concrete sand and 

indicated that there were such lands to his knovl- 


to testify as to their location: 


various 


locatinz 


plaintif 


id Ul. 
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Do now--cen you tell me where they 
are located 
^ 1 a 3 
A i Coui 
111 vou? 
A " 


Q. Why not? 


A. Well, some day there may be a reason that 
I just may want to get then myself." 


Information of this nature is confidential and its 
could well put plaintiffs in a position to preempt 
operties and to take advantage of defendants work in 


uch properties. 


7. With respect to VI, "Ready-Mix Raw Materiel", 


attempt to obtaii. essentially all overating informa- 


tion from defendants, all of which again is of a confidential 


nature, which defendants do not disclose to any outsiders, much 


I have b 


direct competitor. Objection is made on these grounds 


ands set forth under Paragraphs A, B, D, 7, G, H and I. 


en advised by our counsel and I believe that the 


7 14 } 


of an action claiming antitrust violations cannot 


not be uscd as a device by a competitor to obtain 


dential corinetitive information or to obtain information 


the plaintiffs' ovn business and operations. 
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f 44 a 
Sales", objection is i 
^| on the grounds such | 
ent f 3) - re anA * | 
harm to defendants. 
WHEREFORE, for the reasons set forth in this affidavit 

et A e nuy — A n ~ 
as well as affidavit of defendants' counsel, it is 
respectfully reouested that defendants be rranted the relief 


lotion dated December 2, 19 
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CIVIL 1970-277 


AFFIDAVIT 


- 1 di 3A 
issolved cornoration, 
PFOHL BROTHERS, INC. 


Defendants 


VICTOR T. FUZAK, beins duly sworn, deposes and says: 


Notice of Production, consisting of nine pares 
wide variety of records is segregated into 
The records demanded under each of those 
catarorics : recuire the production of documents 


ts st to thc rroduction of 


ebruary, 1908, on the 


tmd 
ow 
nee 
their 
tip 


and 
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i 1 n June, 1970, and relates 
ts terms ti ller ronrful conduct cormene in- 
in February, 1°52. The present attempt to force 
scovery c erning a period conaencins 23 to 25 
ears before the institution of the action is 
clearl arred t the Statute of Limitations and t 
th allerations of the complaint itself. 
2. Objection is made to the prefatory language which 
modif each of the even stated catasories. The demand made 


ssible of compliance or understand ing. Plaintiffs seek 
to require defendants to produce the demanded documents not 
only as to defendants themselves, but also " . . . of each 
corporation or firn which is, or has been, consolidated, 
affiliated, related, connected or vorking therevith, b: 
contract or otherwise". The words "related, connected or 
working therewith by contract or otherwise" besides having no 
common or ascertainable meaning in the context used, would 


attempt to impose an impossible burden upon the defendants 


np the books and records of unnamed corporations or 


( 
eo 
c 


he defendants have no control. In any 


a very, there ust be some bounds, and the party seexine 
the discovery must identify in sone appropriate derree the 
) E " and must ccnonstrate some relevance to the 
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‘ » ' y cti 
not n t é nr t 4 r Y 1 1 ~ ' na re 
C ly e prod irtually all d ind 
in the control r the : s thc: lves, but also of 
( 1 papers of corpora or fire 0 1dat ed 
— > 
affiliated, related, connected or t therewith, t 
contract or tise"--a clear ersion of appropriate 
discovery proceedings. 
This purnose and intent is further demonstrated by 
ately following denand that all f the demanded 
re to in the s ng sev pares be produced 
| 
" . . „ each individual 10 is a principal shareholder 
manager, officer, zent, representative or manager thereof". 
There is conceivable justifi: n for plaintiffs to demand 
the production of thi tide, diverse anc extravagant of 
locuments from pe > may be or may have been 
iareholders, managers, officers, arents, resenta- 
ti „ or managers of the defendant corporations or of corsora 
tions firms % are or may > been "consolidated 
"filia ` ] „ CC eted or vorri t Ly contr 
or othe: 1 2 f . e t 1 ac > 4. tO 10e a 
5 r 4 4 4 T ( f? LE "t. ar 
i * 
. & 
ey 
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Ex n" or of an attennt to 
1 n t r f | an action. t 
* 

2! ( 12c t bur he party seeking discovery of 
Óimitin; that “tv's d t inprivilered matters Ach ere 
relevant to the 4 t tier involved in the pending actior 

On the face of tt denands, " docu ds sousht have no 

relevance t t laims made by plcintiffs. 

3. The plaintiff Frey Concrete is in direc 

co tition wit Pine 1411 Pre Sand and Gravel, Inc., whict 

is owned by the ner f rey Concrcte Corp., is engaged as is 


Pine Hill, in the business of producing and selling concrete 


id a gravel. Accordins to the testimony and the affidavits 
of the plaintiffs Herbert y end Lois Muck, the plaintiffs 
have bcen unable to operate their business without substantial 


ani belicí 


, one of the obvious purposes 
of this litigation 1s to obtain access to confidential information 
of the defendants in order to provide assistance to the plaintiffs 
in their own operations, and in comneting with Pine Hill and 


others in the field. The Notice of Production and Disccvery 


face cefective and ir»roper. The 


extrava t = for the of 
efendarts o> of any perso: or firms associated in any fashion 


denonstrates 


+ g 
he 
* 


cont 
f 4 


1 f 
1 4 
19 


the 

e pa 

ma t+ 
De 
-— 
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T *4 n Cor " 1 t 


anies for to Pebruary, 1958, on the ground 


that those documents have no relevance to the subject matter of 


) 
^ 

a 
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cintiff's complaint. 
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documents purported to be required under "III. Acouisitions - 
Aggregate Companies" with respect to the period before 
February, 1960, on the ground that s..h documents have no 


relevarce to the subject matter of the action as established * 


nts object to the production of documents 


urported to be required uncer "IV. Acquisitions of Operating 


Companies" on the ground the demanded documents have no 
relevance to the subject matter of the action as established 


r ts purported be renuir under "V, juisitions of 

Cr l nnd Ot nds", on the rround that such d its have 
no relevance to the su! t matter of th: ( 18 established 
t t coman] t 2 are confidential in nzture for the reas 


— 
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befor c 
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CAROLE L. ZEIHER 
Notary Public, State of New York 
us ed in Erie County 7 b 
My Comm:ss.on Expues March 30, 18. 
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| UNITED STATES DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC. 
GEORGE C. FREY BATCHING PLANT, INC., and 
HERBERT FREY AND LOIS MUCK as co-executors 
of the ESTATE OF GEORGE C, FREY, Deceased, 


Plaintiffs, 
CIVIL NO. 1970-277 


vs. 
AFFIDAVIT 
PINE HILL CONCRETE MIX CORP., OF 
REGENT SAND & GRAVEL CORP., ARNOLD WEISS. 


LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL and FIDELIS -. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC,, 

a dissolved corporation, and 
PFOHL BROTHERS, INC., 


Defendants. 


COUNTY OF ER IE: 68 
CITY OF BUFFALO: 


ARNOLD WEISS, being duly sworn, deposes and says: 


1, I am plaintiffs' attorney of record herein and make 
this affidavit in opposition to defendants' motion dated December 
2, 1974 for a protective order vacating and deleting major 
vortions of plaintiffs' notice of production and discovery dated 


November 27, 1974. 
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I hereby incorporate herein the annexed affidavit 
sowrn to December 27, 1974, f Elwin G. Day whom I have requested 


to assist me in examining defendants records and in preparation 


of exhibits and evidence for trial. 


. The following chart, and Mr. Day's affidavit, 


Ww 


summarizes the principal reasons why we requir: the material 


for the trial, and the relevancy and propriety thereof: 


REQUESTS TO WHICH NECESSITY, RELEVANCY AND PROPRIETY OF 
PLAINTIFFS' REQUESTS 


Reque. - No. I. I. | 
Financial Records. Defendants' financial records show 


defendants': market position and 
dominance; discriminatory pricing 
policies; absorbtion of price increases; 
rebates; discounts; below-cost sales; non- 
uniform pricing policies; monopolization; 
monopoly profits; aggregate and ready-mix 
production costs; aggregate inter-company 
prices and discounts; inter-company 
subsidies of ready-mix losses with 

profits from aggregate sales, trucking, 


landfill, and other strategems; etc. 


Request No. II. 12 


Acc: iaition of Defendants have attempted to monopolize 


: und restrain cempetition in «he ready-mix 
LX t 


companies prior market by their acquisition of at least 


to 1908. 


Affidavit of Arnold Weiss. 


Request No. III. 


Acquisition of 
aggregate companies 
prior to 1968, 
(except for defend- 
ants' acquisition of 
Pfohl Brothers, Inc. 


in 1957), 


399 


seven ready-mix plants, all prior to 1968. 
Defendants have also then utilized these 
acquisitions to restrain competition in 
and to monopolize the ready-mix business; 
and to implement their anti-competitive 
pricing, rebate, discount, and sales 


policies, etc. 


III. 

Defendants nave attempted to monopolize 
and restrain competition in the aggregate 
market by their acquisition of at least ten 
aggregate companiez, all prior to 1968. 
These acquisitions also included acquiring 
plaintiffs' own source of gravel supply 
from Pfohl Brothers.  Defendants have also 
utilized these acquisitions to restrain 

Jmpetition; to monopolize the ready-mix, 
as well as the aggregate business, by 
attempting to cut-off, and raise to an 
exorbitant price-level, plaintiffs' 
aggregate sources; artificially raising 
aggregate prices; and utilizing profits 
from aggregate sales to subsidize below- 


cost ready-mix sales; etc. 
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Requests Nos. IV & V IV & V. 


Acquisition of The following operating and gravel 
operating and gravel companies are apparently used by Pine 
companies. Hill to finance its below-cost ready-mix 
sales: 

A. Pine Hill nas been charging 
plaintiffs 70g to 90g per ton for trucking, 
which trucking defendants claim is 
performed by an "independent trucker", | 
viz.: Quadco Hauling Corp. However, 
plaintiffs have learned that Quadco is 
owned by defendant Ludwig Kahle and 
operated by Pine Hill. It appears that 


during operating months, Quadco reimburses 


p Pine Hill as much as $11,000 per month. 


B. Regent Sand & Gravel, Inc. is 
not only a defendant, but is the record 
^ owner of plaintiffs' former washing plant 
premises which Pfohl Brothers sold to 
Pine Hill (which then transferred it to 
Regent). Regent is operated end managed 
by Pine Hill for an annual sum of over 


$10,000. 
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Requests Nos. VI & VII. 


Ready-Mix and Aggregate 
Raw Materials and Sales 
(Except {f VI, c E 


from 1968 to date). 


C. Iancaster Sanitary Landfill, Inc, 
is also managed and operated by Pine Hill. 
It appears that Lancaster reimburses Pine 


Hill as much as $45,000 per month. 


D. Stage Farms, Inc. (gravel 
company) is similarly managed or operated 


for the sum of $200.00 per month. 


E. Piechocki Farms was land 
acquired by defendants without any means of 


entry, for the apparent purpose of blocking 


plaintiffs' Alexander gravel operations. j 


VI & VII. 
Lefendants have arbitrarily and unfairly 
-raised grit, gravel and trucking 
prices for the double-edged purpose of 
increasing plaintiffs' ready-mix ! 
production costs and prices, and increas- 
ing defendants' gravel profits for use 
by defendants as a subsidy to finance 
predatory and discriminatory ready-mix 
price cuts by defendants. For example, 
defendants have thus been abl: to 


maintain a $22.00 per yard price for the 


Requests I thru VII. 


1949 to Date 
(Defendants consent 
to 1968 to date on 


certain items). 
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t year 8 materials pri 
increas Ww 0 jreati exceed their 
profit margin. 

Defendants have also been able to 
grant large dif ^unts to ready-mix 
ustomers, formerly served by plaintitts, 


which effectively cut their price to 
$20.50 per yard. Plaintiffs meanwhile, 
with defendants high gravel, grit and 
trucking charges, were forced to a 
$23.70 price, and are losing money at 


that price. 


Defendants have also apparently 
granted other rebates, discounts and 
benefits to customers in an attempt to 
monopolize and restrain the ready-mix 


and aggregate business. 


I - VII. 
Defendants erroneously c!aim that thc 
complaint does not go back before 1968. 
R:fer2nce to the complaint shows that it 
alleges: 
q 5. Defendant Kahle was controlling 


shareholder of Regent, Pine Hill and 
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Pfohl since 1957, etc. 


1 7. Pfohl was dissolved in 1957 


by Kahle, etc. 


1 18. On May 17, 1949 plaintiffs 


sold their premises to Pfohl. 


1 22. The hereinafter alleged acts 
‘8/1/57 and subsequent) were part of a 
conspiracy by defendants to monopolize 
trade and commerce in tie ready-mix and 


aggregate businesses, etc, l 


11 23 & 24. on August 1, 1957 
Kahle and Fine Hill purchasec >fohl 
Brothers, and by reason thereof, ple tiffg' 


premises then reverted back to plaintiffs. 


11 25 & 26. On May 1, 1969 Pfohl, | 
Regent, and Kahle and Pine Hil!’ attempted 


to reform the August 1, 1957 transaction. 


1 27. Since February 6, 1968, 
defendants breached the aforesaid May 17, 


1949 egreement. 
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q 28. The aforesaid actions 
(August 1, 1957 and later) of defendants 
were for the purpose of driving plaintiffs 


out of business by monopoly power. 


q 29. Damages are not limited to 
1968 to date, but request damages to be 


fixed by Court (within the period of the 


statute of limitations). 


«« 33, 37, 38 & 42. Defendants have 


breached the May 17, 1949 agreement. 


4. During defendants' depositions and discovery of 
plaintiffs, counsel agreed to a plan to expedite discovery, and 
eliminate objections because of the competitive nature of the 
parties, any records requested by defendants, would in turn be 
furnished by defendants to plaintiffs when plaintiffs' discovery 


period commenced. 


5. This appears from the depositions on the following 


pages: 

Date of Deposition Page Subject 

5/3/73 48 Chronological list of trans- 
actions from 1946 to date. 

5/6/73 180-1 Land options from 1945 to date. 
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Date of Deposition Page Subject 
5/6/73 188-9 Income tax returns for all 
related companies for 1949 
to date. 
194-5 Purchase records 1949 to date 
I 
197-9 Sand, grit, gravel and aggregate 


purchase records for 1958 to 
date for Pine Hill and Regent. 


264-6 Ready-mix contracts, offers, 
proposals, etc. 1968 to date. 


268-9 Rebates, discounts, gimmicks, 
1968 to date. 


/13/74 301-7 General agreement on reciprocity 
on documents, except onlv as to 
the Lancaster Sanitary landfill 


business 


323-6 Bids and proposals. 


Arnold Weiss 
Sworn to before me this 


27th day of December, 1974. 


) — P d 


7 
My Commission Expires March 30, „ 
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LUDWIG 
PAUL M. PFOHL and FIDELIS B. 
PFOHL, individually and 4s the 
controlling 2nd surviving 
Directors, fficers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, TNC., 

a dissolved corporat on, and 
PFOHL BROTHERS, INC., 


Defendants. 


STATE OF NEW YORK: 


COUNTY OF E RI E: 


"FIDAVIT 
OF 
IN G. DA 


ELWIN G. DAY, being dui sworn, deposes and says: 
l T am a certified public accountant and a me 


the firm of Lathan, Lumsden McCormick and Co., which has 


New York 


mber of 


offi 
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2. Jur firm has been employed by Frey Concrete, Inc. 
as its auditors in connection with the annual audit of the books 
2 I 
and records of Frey Concrete, ne : 
| 
3. During defenda-ts' pretrial discovery of the i 


books and records of Frey Concrete, Inc., deponent assisted 


in presenting the books and records to defendants' representativ 


and was present at Frey Concrete's offices during a portion 
of the time that defendants’ representatives conducted their 


examination. 


4. At the request of Arnold Weiss, Esq. of the firm 
of Raichie, Banning, Weiss & Halpern, attorneys for Frey 
Concrete, Inc., depcnent has agreed to assist Mr. Weiss's 
law firm in its examina’ on of defendants' books and records 
and in preparing evidence, exhibits and proof for the trial 
of this action. Deponent has arranged for Mr. James Neill, 
the Office Manager of Frey Concrete, Inc., to assist deponent 


in said task and to work under his direction and control. 


5. Deponent participated with Mr. Weiss in the 
drafting of plaintiffs' "Notice of Production and Discovery", 
dated November 27, 1974, and said Notice of Production lists 
those papers which depone: requires, from an accounting 
point of view, to prepare the exhibits, documents and evidence 


required by plaintiffs' counsel for the trial of this action. 


— — 6 — 
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. In deponent's opinion, it is necessary for 
deponent to examine defendants’ Financial Records, as outlined 
in 4 "I" of plaintiffs' Notice in order to prepare for the 


trial herein, exhibits and evidence showing to what extent 


defendants have been: 


(a). Selling ready-mix concrete at various 
periods to various customers, and at certain 
periods to all customers, below-cost or at 


an operating loss; 


(b). Cutting ready-mix prices below 


production cost; 


(c). Absorbing increases in production 


costs in excess of defendants' normal profit 
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2) “sidizing ready-mix 
loss price y income from landfill 


, 


‘sking and gravel operations; 


(f). Fixing selling prices on a 
discriminatory or anti-competitive 
basis rather than a cost-accounting 


and realistic projection basis. 


8. In deponent's opinion, it is necessary for 
deponent to examine defendants' business records relating to 
its actual net cost of raw materials for producing read, -mix i 
concrete, as outlined in ¥ "VI" of plaintiffs' Notice, and its 
sales and income records relating to ready-mix concrete and i 
aggregate sales as outlined in { "VII" of plaintiffs' Notice 
in order to prepare for the trial herein, exhibits and evidence | 


showing to what extent defendants have been: 


(a). Realizing a profit, 
rather than claimed losses, on 


sales of grit and gravel to 


— 


406d 


Affidavit of Etwin 


tru ig expense I 


rations, to artificia 


G. Dav. 
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ipsiciar 


justify prix ncreases to 


(d). Raising prices of 


grit and gravel to plaintiífs 


without correspondina 


in production cost; 


increases 


les 
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f epari price lists on a 
discriminatory or rtificial basis 
rather than a cost counting or 


(g). Utilizing profits realized 
from sale to plaintiffs of grit and 
gravel at artificially elevated prices 
in order to finance ready-mix conciete 
sales at below-cost prices, or to grant 


Ciscriminatory rebates to customers; 


(hn). Gra-ting discriminatory 
discounts, rebates, benefits or 
advantages to customers either in 
pricing, billing, account receivable 
discounts, year-end bonuses, year-end 
forgiveness cf indebtedness, unbilled 


sales or other methods; 


(i). Operating more efficiently 
than plaintiffs, as claimed by defendants, 
or instead operating much less efficiently 


than plaintiffs, as claimed by plaintiffs, 
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(j). Obtaining discounts or 
advantages from cement and other raw 
material suppliers, not enjoyed by 
plaintiffs or other concrete ready- 


mix producers; 


(k). Fixing concrete ready-mix 
prices based on anti-competitive and 
discriminatory purposes, or based upon 


a cost-accounting or projected basis; 


(1). Pricing ready-mix concrete on 
a normal or projected basis or on an 


anti-competitive hit-and-miss basis 


designed to take away plaintiffs’ customers; and 


(m). Granting customers illegal 


refunds, favors, credits, reductions, free 


or reduced pre fill, gifts, free or reduced 


price trucking, or other economic benefits 


designed to effectively reduce defendants' 
ready- selling prices 
TE OE. 
a 
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9. On December 16, 1974 deponent appeared at the 
office of Pine Hill Concrete Mix Corp. and requested those 
in plaintiffs' Notice of Production and 
Discovery, dated November 27, 1974, as to which defendants 


made nro objections. 


10. The records furnished to deponent were only 
for the period from 1968 to Angust, 1974 (Mr. Moran refused 


to furnish certain records from-September 1, 1974 to date). 


ll. The records furnished included ready-mix 
quotation and customer order files; ready-mix sales invoices 
and delivery ticket; cash receipt journal; journal indicating 
ready-mix yardage shipped by month and by plant location; and 


published price lists for concrete and aggregates. 


12. The records furnished are insufficient to 
enable deponent to ma: any accurate determinations of 
defendants' actual selling prices, discounts, rebates, 


subsidies, benefits, lost sales, etc. 


13. For example: In the course of examining 


3 — - — — — ———— l. — — —.Q.＋ 


defendant Pine Hill's cash receipts journal, we not d several 
large credits to accounts receivable which were much larger than 
! 
the normal 2% cash discount. The information and records | 
i 
| 


provided by Pine Hill did not explain these credits. It is 
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ssary for deponent to examine the detail accounts 
receivable customer cards, and +he cash disbursement records, 
to determine if any additional credits, rebates, forgivenesses 


or other benefits have been allowed. 


14. It is also necessary for deponent to examine 
the cash disbursement records and associated invoices and 
vouchers in order to determine whether there is any relation- 


ship between concrete costs and concrete selling prices. 


15. Normal accounting procedures reguire access 
to all of the books of original entry and supperting documents 
in order to receive assurance that there are no additional 


invoices and customer records or er*+ries. 


16. During deponent's examination of the limited 


material furnished, deponent discovered inter-company billings 


for administrative services, equipment rentals, manpower 


charge-backs, etc. No detail or information was furnished 


as to the calculation of these charges, which based on the test 


months examined could total approximately $500,000.00 for the 


curient year. Without further records, deponent is unable to 


determine the reasonableness or excessiveness of these inter- 


company billinas. In this connection, it is also necessary 


b 


to have access to the records of the associated companies 


which submitted, and were paid, these substantial inter-company 


billings, including Quadco Trucking Corp., Lancaster Sanitary 
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to determine the basis of these 


on the books of the company 


17. 


Deponent will be unable to arrive at a conclusion, 


or to prepare adequate exhibits or evidence concerning defendants'! 


nr 


activities, unless deponent is allowed to inspect the rejuested 


records. 


books and records, at which deponent was present, we furnished 
defendants whatever r 


of the same nature as 


Sworn to 


27th day of December, 


A 


" policies and its use of inter-company charges and 


18. During defendants' exanination of plaintiffs' 


cords they requested, including the records : 


| 
plaintiffs are now requesting of defendants. 


m AE i 

; ror iA „ - | 
Fin s. bay 

| 


before me this 
! 


1974. 
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F. TEXRY SZYMCIYR 

Notary Probe, Siae af New Yor 

Queit od la Erie County : 
My Comeissian Expires March 30, 17. 
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; Defendants’ Motion te Dismiss Complaint 


Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 
a dissolved corporation, and 
PFOHL BROTHERS, INC. 


| ard for Summ fudgment. 
| mM erem 
| By Pay A 
| vurren STATES DISTRICT COURT me 2 | 
| WESTERN DISTRICT OF NEW YORK 1373 
Ea i . eee BA 4a 493 & Wired 
| GEORGE C. FREY READY-MIXED CONCRETE, INC., ! 7 SLY 
GEORGE C. F?EY BATCHING PLANT, INC., and e 
HERBERT FREY and LOIS MUCK as co-executors we ö a 
[of the Estate of GEORGE C. FREY, Deceased - Lal 9 LL 
| Plaintiffs 
-VS- NOT CE OF MOTION 
PINE HILL CONCRETE MIX CORP., 
REGENT SAND & GRAVEL CORP., CIVIL 1970-277 
i LUDWIG F. KAHLE, JOSEPH PFOHL, 
i PAUL M. PFOHL and FIDELIS H. 
PFOHL, individualiy and as the 
controlling and surviving 


Ed Officers, Shareholders, 
| 
Defendants 


Defendants move the Court for judgment in favor of 


defendants pursuant to Rule 12 of the Rules of Civil Procedure 


dismissing the complaint and awarding attorneys fees to 


defendants, and for summary judgment ir favor of defendants 


| aerendants pursuant to Rule 56 of the Rules of Civil Procedure, 
|l 

|on the following grounds: 

| 
| l. That the complaint fails to state a claim upon 


which relief can be granted; 


| 
| 
! 
i 
1 the complaint and awarding attorneys fees to | 
| 
| 
| 
| 


408 
Defendants’ Motion to Dismiss Complaint 
and for Summary Judgment. 


2. That the Court does not have jurisdiction over the 


parties or over the subject matter of this action; 


3. That defendants are entitled to summary judgment 


dismissing the complaint on the basis of the affidavits filed 


in support of this motion, affidavits previously filed by the 
parties to this action, the hearings and proceedings heretofore 


had, the depositions of defendants and applicable law; 


J. That plaintiffs’ claims are barred by the Statute 


of Limitations. 


Defeniusts will seek a judgment of this Court as 


follows: 

^) Dismissing the complaint on the merits as to all 
defendant: : 

b) Awarding attorneys fees to defendants with respect 


c) Affording defendants such other and further relief 


as to the Court may determine appropriate in the premises. 


PLEASE TAKE NOTICE, that these motions will be brought 


1 
to this action in such sums as may be determined by the Court; | 
[o for argument at a motion term of this Court to be held on | 


Monday, January 20, 1975 at 11 o'clock a.m. at the United States 


Dated Buffalo, New York 


| 
Courthouse, Niagara Square, Buffalo, New York. 
January 10, 1975. | 

| 


py Z., 71 I pe 
EMIR ID PEH aa a 


A Member of the Firm 
Attorneys for Defendants 
office and Post Office Address 
| 1800 One M & T Plaza 
Buffalo, New York 14203 
i Telephone: 856-4000 


HODGSON, RUSS, ANDREWS, WOODS & GOODYEAR 
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PATLE CUGE idos T 
GEORSE C. FREY RZADY-MIXED CONCRETE, INC. - 3 
GEORGE C. FREY BATCHING PLANT, INC., and  POSEMARKEDI4 4) - 
HERBERT FREY and LOIS MUCK as co-executors 
of the Estate of GEORGE C. FREY, Deceased 
AFFIDAVIT ON 


Plaintiffs MOTION FOR 
DISMISSAL 
i -V$- 
t 
i PINE HILL CONCRETE MIX CORP., CIVIL 1970-277 


REGENT SAND & GRAVEL CORP., 
LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFO"L and FIDELIS H. 
PFOHL, individually and as the 
. controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the . 
' assets cf PFOHL BROTHERS, INC., : 
a dissolved corporation, and 
PFOHL BROTHERS, INC. 


Defendants 


—— ND 
STATE OF NEW YORK ) 
COUNTY OF ERIE p 
NORMAN M. MORAN, being duly sworn, deposes and says: 
1. I am the Comptroller of Pine Hill Concrete Mix 
Corp. (Pine Hill). I make this affidavit in support of an 
| application by the defendants for dismissal of the complaint, 


for summary judgment and for other relief described in the Notice 


of Motion. 
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2. The plaintiffs premise jurisdiction of the Court 
upon allegations in the complaint of alleged violations of the 
Sherman and the Clayton Antitrust Acts. The complaint contains 
other alleged causes of action over which, I am adv..ed by 
„ counsel, this Court would obviously have no jurisdiction except 
| through pendant jurisdiction based upon an initial finding of 
| Jurisdiction under the federal antitrust statutes. Accordingly, 
defendants respectfully submit that the threshhold question for 
determination by the Court, before it can reach consideration of 
the various alleged cavses of action is whether the activities 


comp'ained of are in interstate commerce as prescribed in the 


Sheen and Clayton Antitrust Acts. 


I am advised by defendants' counsel and believe 


3. 


, that the interstate commerce requirements of these Acts are not 


satisfied by the complaint or by the facts of this situation. 


This affidavit will set forch specific allegations of fact which 
cannot legitimately be denied by the plaintiffs, and which 


establish conclusively that this Court does not have Jurisdiction 


to consider the claims sought to be raised in the complaint. I 


am advised by my attorneys and I believe that this action ‘as 
been improperly commenced in this Court, and that if the plain 
tiffs have any rights with respect to the transactions referred 
to in the complaint, those rights are subject to the sole and 


exclusive jurisdiction of the Courts of the State of New Yorr. 
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4, I am advised by my attorneys and I believe that for 
this Court to have jurisdiction over claims ^f alleged violations 
of the Clayton Antitrust Act (Title 15,USCA, Section 12, et seq.) 
the burden is on the plaintiffs to prove that the actions 
complained cf are "in commerce", that the "commerce" to which 
reference is made is "trade commerce among the several states 
and with foreign nations", and that the sales of products which 


allegedly give rise to the claimed violations of the Act must be 


sales occurring in interstate commerce. ! 


5. I affirm by this affidavit the fact that at all 
times in question with respect to the instant action, none of 
thc defendants Pine Hill, Regent Sand & Gravel or Ludwig Kahle 
were, have been or are engaged in making sales of concrete sand 
(grit), gravel or ready-mixed concrete in interstate commerce. 
All sales of any of those products have at all times been to 
purchasers located within che State of New York, and in fact, 
within the local area which the plaintiffs refer to in their 
complaint as Western New York. At no time hav any of the 
defendants made any sales of sand, gravel or concrete to any 
purchasers Jccated outside of the State of New York. Upon 
information and belief, the same is true with respect to the 
plaintiffs. As indicated in the plaintiffs" own complaint 


(Paragraphs 10, 11, 13-27), the business to which the claims in 
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the complaint relate is the business of mining, producing and 
selling concrete sand (grit) and gravel from plants and premises 


located in the County of Erie to purcherers engaged in business 


and located in 
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plants located in Erie County, ready-mixed concrete which is 
sold to purchasers located in the immediate Buffalo area and in 
Western New York for use ty those purchasers in various construc- 


tion projects and buildings located in Western New York. There 


" are and have been no sales by either the plaintiffs or the 


defendants of concrete sand, gravel or ready-mixed concrete in 
interstate commerce. All sales are and have been local, that is, 
within the State of New York and.indeed, within those few counties 
comprising what is commonly known as the Western New York area. 
Accordingly, I am advised by our attorneys and I believe that 
since there are no sales of the products in question in inter- 
state commerce, the jurisdictional requirements of the Clayton 
Antitrust Act are not satisfied and that the Court consequently 


does not have jurisdiction to consider and adjudicate the 


i plaintiffs' claims of violations of that Act. i 


6. I am further advised by our attorneys and I believe 
that in order for this Court to have jurisdiction of claimed 
violations of the Sherman Antitrust Act (Title 1 USCA, Section 15 
et seq.) the burden is on the plaintiffs to plead and to be ablc 
to establish that the alleged illegal conduct is "in restraint 
of trade or commerce among the several states, or with foreign 
nations". I am advised by our attorneys and I believe that the 


Supreme Court of the United States and the various Federal 
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District Courts and Courts of 


order for the federa) courts to have jurisdiction to consider 
and to adjudicate allegations of contracts, cc inations o? 
conspiracies in restraint of trade, as prohibited by the Sherman 
*itrust Act, the plaintiffs must be a to establish that the 
latned of conduct is in interstate commerce or that it is 


conduct which substantially affects interstate commerce. There 


| are no factual allegations in the complaint to support the 


conclusory allegations of the complaint--which are in the nature 


i of “boiler plate" assertions of jurisdiction--that the condu t 


: complained of is in interstate commerce or has any substantial 


effect upon interstate commerce. There are no assertions in the 
complaint that any of the plaintiffs or the defendants are or 
have been making any sales of sand, gravel or ready-mixed concrete 
Outside of the State of New York. There are no factual allega- 
tions to show that any of the actions complained of have any 
effect whatsoever upon interstate commerce. On the contrary, 

it is apparent from the face of the complaint itself, and from 
the plaintiffs’ own allegations therein, that the relevant market 
to which reference is made is entirely local, that is, the 
Western New York market, that there are no sales or activities 

in interstate commerce by either plaintiffs or defendants, and 
that the business of manufacturing, producing and selling 


4 


concrete sand, gravel or ready-mixed concrete is in fact, and 


by virtue of economic and practical necessity, entirely local in 


character and in no respect interstate. I respectfully direct 


, - 
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the Court's attention to the testimony given tc e C 


October 16, 1974 by Mrs. Lois Muck, one of the plaintiffs and 


an officer of the plaintiff corporations, that the market for 


the materials produced and sold by the plaintiffs and defendants 


4s entirely within Western New York. 
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! 7. All transactions between the plaintiffs on the 
one hana end the defendants on the other have been and continue 


to be entirely intrastat 


ev 


8. All transactions between the defendants and its 
. customers are entirely intrastate. Defendants have no customers 
| to whom or to which defendants sell or offer for sale concrete 
sand, gravel or ready-mixeó concrete which are located outside 


, 


or the State of New York. 


9. All products sold by .he defendants are sold for 


jj local intrastate use, and are in fact used locally and within 


i the State of New York. None of those products are purchased 
for transshipment by the purchaser outside of tb» State of 
New York. All of those products are incorporated into various 
construction projects in Western New York. None of those 
products are incorporated into goods or products which are 


themselves shipped by the purchaser from defendants outside 


of *he State of New York. 


10. All parties to this action are either local 
residents of the County of Erie or are cornorate entitie 
organized and existing under the laws of the State of New 
York, with their offices for the transaction of business 
elng located within the State of New York, and indeed, 


vivhin the County of Erie. 
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11. None of the defendants are or have been enraged in 
the sale or purchase of any nateNMials destined for consumption or 


transportation ovtside of the State of New York. 


12. Upon infc-mation and belief, non ^ the plaintiffs 
are or have been engaged 3 the sale or purchase ci any materials 
destined for consumption transportation outside of th.» State 


of New York. 


13. Upon information and belief, the sand and gravel 
produced and sold by the plaintiffs has never moved in interstate 


commerce. 


14. The sand and gravel produced and sold by the 


defendants has never moved in interstate commerce. 


15. Upon information and belief, the ready-mixed 
concrete produced and sold by the plaintiffs has never moved in 


interstate commerce. 


16. The ready-nixed concrete produced and sold by the 


defendants has never moved in interstate comnerce. 


17. The structures into which the sand, gravel or 
ready-mixed concrete sold by either the plaintiffs or the 


defendants have never moved in' interstate commerce. 


E 
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Ta - 
18. In short, the re ixed 
dants has not been and is not in !nterst 


contrary, by the nature of the business, 


the statenents of fact contained in this 


materials before 


epnparent 


and 


in 


other 


from 


L 
I 
! 
r 
i 
U 


419 
Affidavit of Norman M. Moran. 


8 


the Court, the activities of both the plaintiffs and t 
defendants are peculiarly local and intrastate in char 
The concrete sand and gravel produced by plaintiffs and 
defendants are extracted in raw form from real property 
entirely situated within the State of New York. The bank 
run materials thus extracted are then processed through 
washing plants, also located entirely within the State of 

New York, which by means of washing and screening processes 
separate out, clean and grade the various sizes of gravel and 
the oncrete sand. The products thus produced are then sold 
to purchasers within the State of New York who incorporate 
those products directly into various local construction 
projects or into ready-mixed concrete which itself is incor- 
porated into construction projects located wholly and solely 


within the State of New York. 


19. The complaint is totally devoid of any factual 
allegations to support the wholly conclusory and false clains 
that the alleged activities of the defendants were or are in 
interstate commerce. On the contrary, the allegations of the 
complaint describing the various business activities of the 
parties to this suit (Paragraphs 13 through 21) demonstrate 
very clearly that all of the activities alleged are local in 
nature, confined within the State of New York, and indeed, 
largely within the County of Erie. Those paragraphs of the 


comolaint relating to the alleged wrongful actions and allered 


— — — 


| 
| 
| 
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activities and contain no factual allegati to support 


20. The second claim made in the complaint against the 


defendants is for alleged violation of provisions of the New 


o 


York General Business Law. This Court, I am advised, obviously 
has no Jurisdiction over alleged violations of New York State 

law unless the primary claims in the matter are such as to 

raise federal questions over which the Court would have juris- 
diction. Since that is not the case, and since, as I am advised, 
the Court in any event does not have jurisdiction over the i 
alleged second claim, it is respectfully requested that this 


claim be dismissed on the grounds of lack of jurisdiction. 


21. The third claim in the complaint (Paragraphs 32 
through 35) alleges a breach of contract, which, of course, is 
not subject to federal jurisdiction except under the conditions 


described above. 


22. The fourth claim in the complaint (! 


throuch 39) attempts to set forth a rignt to have real property 
* E > L H J 
in ilew Yorn State deeded back to the plaintiffs or some of then. 


Once again, this 7s not appropriate claim for consideration 


by this Court ani tne Court does not have jurisdiction of either 
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the ject r r or the p tic The «s cc r 
112828 711 atm (Paracr . l Y ob 

to the alleged fifth claim (Par s 40 through 42) 


through 45) is a catchall type of statement again dependent for 
consideration on the jurisdiction of the Court. For the 
reasons stated above, the Court has neither jurisdiction over 


the subject matter of this claim or of the parties. 


2h, The defendant Ludwig F. Kahle does not engage in 
interstate commerce. The defendant Ludwig F. Kahle is not 
individually engaged in the sand, gravel or ready-mixed concrete 
business. He owns stock in Pine Hill, and in Jamison Bank Run 
Gravel Corp. which has its principal offices at 2255 Bailey 
Avenue, Buffalo, New York, and which is engaged, entirely 
within the State of New York, in the business of mining sand 
and gravel and selling the same in intrastate commerce. The 
defendant Kahle resides and has resided at 96 Huntley Road in 
Buffalo, New York. The defendant Kahle is not engaged in 
interstate commerce with reference to the gravel, sand or 
ready-mixed concrete business. The defendants Joseph and Fidelis 
Pfohl reside and have resided in Erie County, New York. None of 
the individual Pfohl defendants individually engaged in the busi- 


ness of gravel, sand or ready-mixed concrete. All of them are 


^ 3 * A > 
stoc! laer of Lancaster Stone Products Corn. located at 5°? 
"ain Street in Buffalo, New York, which is enrared in the reneral 
t 3 


s 74355 

producing crushed stone and bituminous concrete. That corpore- 
tion, which is not a defendant in this action, also maintains 
premises for these purposes at Barton Road in Lancaster, New 


York. Neither that corporation nor the individual defendants 
Pfohl have been or are engaged in the sale of any gravel, sand 


or ready-mixed concrete products to any purchaser outside of 


| the State of New York or outside of this country. With respect 


to the gravel, sand and ready-mixed concrete business, none of 
the individual defendants, nor the corporation in which they 
have an interest, Lancaster Stone Products Corp., are engaged 

in interstate commerce. In short, all of the activities of the 
defendants in this action insofar as they relate to the area of 
business concerning which antitrust claims are made in the 
complaint are local and intrastate. Both Pine Hill and Regent 
Sand, as well as the dissolved corporation Pfohl Brothers, Inc., 
were and are corporations organized under the laws of the State 
of New York and maintaining all offices for the transaction of 
business within the State of New York. There is no diversity of 
citizenship as between the plaintiffs and the defendants. The 
complaint in this action does not contain any factual allegations 
to the effect that any of the defendants are in any way engaged 
in interstate commerce with reference to the area of business 


with which the complaint is concerned. 
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= 19 « 
25 With respect to the business in Western w York 
of producing concrete sand and gravel for use in the production 


of ready-mixed concrete, defendants wish to point out to the 


a. The plaintiffs, through Frey Sand k Gravel Corp., 
lease gravel properties in Alexander, New York, which is 
pproximately 20 road miles from plaintiffs' ready-mixed plants 
in Lancaster, New York. Frey Sand k Gravel Corp. is owned by 
| ! the same stockholders (the families of Herbert Frey and of 
| l! his sister Lois Muck) as own Frey Concrete Corp., the surviving 


t corporation to the named plaintiffs (19-22).* 


b. According to the testimony of Herbert Frey, the 
plaintiffs have substantial supplies of high cuality.gravel at 
the Alexander pits (3/5/73; 105) comprising 500 acres from which 


they have been taking aggregates since 1957 (3/13/73; 374). 


c. The plaintiffs have supplied their ready-mixed 
concrete plant on Union Road in West Seneca with concrete sand 


and gravel from their Alexander pits (97, 165). 


d. The road distance between the Alexander pits and the 
plaintiffs' West Seneca ready-mixed (batching) plant is greater 


than the distance to plaintiffs' Lancaster batching plants. 


# Unless others se indicated, parenthetical numerical references 


are to vase ^ the transcript of examinations under oath of 
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e. The plaintiffs have obtained supplies of sand and 
gravel from the Alexander pits for their Lancaster batching plants 


(195, 1017-19). 


f. According to the tectimony of Herbert Frey, the 
r^ices charged to plaintiffs by Frey Sand & Gravel, Inc. are the 


, -egular retail prices for all customers less a $.10 a ton dis- 
u 


' count (332). 
H 


i! g. The plaintiffs have never made a determination as to 
the comparative actual cost of obtaining concrete sand or gravel 


| from their Alexander gravel pits for use in their Peppermint Road 
ll 


‘plant as contrasted with the cost of obtaining sand and gravel 
from Pine Hill or from other area sellers of sand and gravel 


(1072, 1088, 1082): 


"Q. Now, did you do an analysis to find out what it 
would cost you to pravide the Plaintiff corpora- 
tion with concrete sand from Alexander to the 
Peppermint Road Plant, based on the actual cost 
of production to Frey Sand & Gravel Corp. of this 
concrete sand, rather than the list price? 


A. No. I think what you are aiming at, can we 
produce it a lot cheaver if we were possibly 
consuming our own products, not selling to 
somebody else. I don't believe we done anything 
like that." (H. Frey, 1087-8) 


h. Although plaintiffs have made repeated claims to 


the Court of large losses in the operations of Frey Concrete, Inc 
I 
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pits in Alexander for use in their 


Peppermint Road batcher plant because of an unwillingness te 


LO 
divert those supplies from other customers of Frey Sard & 


Gravel, Inc.: 


- "Q. What I'm asking about is, whether or not any 

fi kind of a computation has been made to your 

{ knowledge, let's take it first from the 
Plaintiff corporation's standpoint, as to the 
actual cost of a delivered ton of number one 
gravel from Frey Sand & Gravel at Alexander, 
to your Peppermint Road Plant in Lancaster? 


i A. I don't think we particularly run a particular 
analysis on it. We have looked into it, but 
you got to keep in mind too, if we remove the 
number one gravel from our Alexander Plant, we 
are going to curtail sales of other products 
in that area." (H. Frey, 1072-3) 


"Q. Sure, I'll try to rephrase that. Did you ever 
make any kind of an analysis to determine 
whether it would be cheaper for you, Plaintiff 
corporation, to obtaín number one gr.vel from 
Frey Sand & Gravel Corp. in Alexander, and 
truck it to your Peppermint Road Plant, than 
it would be to obtain it from other sources 
in the Buffalo area? 


A. I believe we did, but in so doing, we had to 
keep in mind that we would be affecting other 
products in that same plant and also we had-- 
in other words, we are affecting the retail 
of other products besides just the number one 
stone from this plant. From the Alexander plant. 


Q. How do you mean? Why? 


Well, if we sold all the pea pravel-- 


Q. Pea gravel 1s-- 
A. Number one stone. If we soldi the number 
one stone, we would be devrivin,. he local 


area out there of number one stone. 
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And, vould that have an affect on your ability 
to sell some of the other products out there 
like number two or concrete sand’ 


I would--I believe it would. 


In other words, is it in your experience, do 
customers for example from Frey Sand & Gravel 
Corp. want to buy not only number one 
from you, but also concrete sand and i 
can't get both, they're liable to go s 
else? 


No, it's not a case of liable to go some place 
else, they might be--come back and still get 
it, but they expect to buy all their needs, 
not just part of their needs from the one 
source." (H. Frey, 1084-5) 


Well, let me ask you this. What as that got 
to do with any decision to make use of products 
from Alexander here in your Peppermint Road 
Plant? 


Why should we? That plant runs independent. 
It was not built to serve Lancaster, it was a 
separate business and why should we sell into 
Lancaster and try and cut the price to--cut 
‘our price to anybody in that area? We sell 
what we feel is a fair price in the area, why 
should we try to sell to ourselves or anybody 
else in this area or any other area and 
thereby--for, create a problem that we don't 
have out there? 


You mean out in Alexander? 


That's right. Should we start a problem like 
Pine Hill has started with us, and created 
with us? 


Mr. Frey, at any time to your knowledge has the 
Plaintiff corporation made any kind of a cost 
analysis to determine what the actual cost of 
obtaining number two grave’ from your Alexander 
Plant would be, to the Peopermint Road Plant? 
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price an le ing it ro at that 

Q All right. Would your answer be the sane 1f I 
asked it to you--the question, with respect to 
the concrete sand, the grit? 


i. Although plaintiffs apparently allege as an 
essential foundation of their claims that the plaintiffs are 


unable to compete with defendants because they have no 


economically feasible source of sand and vel for the 
Peppermint Road batcher plant, testimony from plainti , 


president establishes that plaintiffs have their own sources 

of sand and gravel supplies in their Alexander pits, that they 
have and do use some requirements of sand and gravel for both 
their Peppermint Road batcher plant and their Union Pad batcher 
plant, that the prices charged to Frey Concrete, Inc. by its 

af 111ate (commonly owned) Frey Sand & Gravel, Inc. include a 
margin of profit in an undisclosed amount to Frey Sand & Gravel, 
Inc., that plaintiffs are unable to allere that the cost of 
obtaining sand and gravel from its Alexander pits for use in 
the Peppermint Road plant is greater than the cost of obtaininr 
sand and gravel from Pine Hill or other suppliers, and that 
plaintiffs refuse to use their sand and gravel from their 
Alexander pits for their Peppermint Road batcher plant because 


they insist n attempting to force Pine Hill to supply plaintiffs 
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with No gravel--a prime product 1 ema -in order t 
conserve its own cravel for es t ther 
. Although the complaint purports to allepge that 
t M * 


defendants have, over the years from 1947 or 1949, acquired 
ownership or rights to use all or substantially all of the 


gravel .ands in Erie County and the Western New York arca ne 


, 


! assertion 1s patently false. The defendants, either singly or 


taken together, do not control all or substantially all of the 
land in this area containing gravel deposits. Plaintiffs’ 
Alexander properties are an example to the contrary; as well 
as the properties owned and operated by “larence Sand & Gravel 


Company. The plaintiffs’ president himself admitted in testimony 


| on March 5, 1973 that he knows of the location of gravel lands 


in Erie County refusing to disclose the locations with the 
explanation: "Well, some day there may be a reason that I 


just may want to get them myself." (30) 


k. Nor have the plaintiffs in any way been limited cr 
prohibited from themselves acauiring gravel properties in the 


area. On the contrary, it is apparent from the testimony of 


| Herbert Frey that his father, George Frey (the organizer and 


initial owner, until his 1968 death, of the plaintiff corpora- 


tions), was during his lifetime very active in buying and selling 


gravel properties. The testimony is that this former owner and 


"Q. 
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All right. Mr. Frey, the Alexander operation was 
put into effect " think you stated, somctir 


1959 or 1960; is tnat correct? 
I think that is about right, sir 


Okay. Right. And when that operation was put 
into effect, was it primarily put into effect 
to service and supply your West Seneca Plant’ 
No sir. 


All r „ Now, can you tell me why you developed 
the op uation out in Alexander? 


Well, no particular goal was definitely laid out 
for that operation. I should say this was when 
my father was very active and he has always 
dabbled in gravel since I can remember. I mea 
he had interests in gravel. He was a Teamste 
actually, the very first Job he ever had, he 
hauled gravel and used to dig it out of the 
creek and haul it, and there were three of them 
that did it in the community of Lancaster. He 
always had some interest in gravel nor of his 
life." (H. Frey, 345-6) 


Was your company, or any company that you or your 
father were associated with, involved in 


of lands that contained rravel or suspected would 
contain gravel, from 1950 to 1959, other than what 
we have been talking about? 


I would have to say yes." (389) 


l. The plaintiffs' president has also testified that 


ister (Mrs. Muck) and his mother owned gravel lands 1n 


New York, at Peters Corners Road, attempted tc sell it 
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ID 

| 
to Pine Hill, and then sold it to Clarence Sand & Gravel Company 
(26-7). 

! 

m. After the May 17, 1949 alleged contract, Geo: 


Frey sold one half of gravel premises known as the Duttweiler 


farm to Regent Sand & Gravel, Inc. (49) 


n. The plaintiffs and their owners have had numerous 


opportunities to purchase gravel properties in the Western New 


York area over the years with which the complaint is concerned. 


o. Since 1970, plaintiffs have refused to purchase 
' their Peppermint Road concrete sand requirements from Pine H111, 


electing to purchase sand from other suppliers. 


p. Gravel is not an essential ingredient in ready- 
mixed concrete. Other aggregates such as crushed stone and 
haydite can be used. Crushed stone is in plentiful supply in 


che proximate area of plaintiffs’ Peppermint Rcad batcher plant. 


q. The plaintiffs' Union Road batcher plant services 
the Greater Buffalo area in which plaintiffs operate and has 
obtained its requirements of concrete sand and gravel fron 


sources other than Pine Hill or any of the defendants. 


r. During the course of the year 1974, and prior to 
November 25, 1974, plaintiffs have purchased No. 1 gravel for use 


in their Peppermint Road batcher plant fron General Crushed 
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Stone Co. and Buffalo Slag Co. (97). Annexed hereto is a state- 
ment on behalf of plaintiffs and pursuant to direction of the 
United States Magistrate setting forth the sources from which 
plaintiffs obtained grit (concrete sand) and gravel for use at 


their Peppermint Road plant in the years 1970-1973 (Schedule 1). 


Plaintiffs have not purchased all of their requirenents for 


, concrete sand or gravel for their Peppermint Road batcher plant 


from Pine Hill. 


26. With respect to plaintiffs' onerations in the 


ready-mixed business defendants wish to point out to the Court 


a. Plaintiffs service the Greater Buffalo area, that 


| 

the following facts: 
1s, the City of Buffalo and the towns surroun^ing it (89, 741). 
| 


b. Plaintiffs own three ready-mixed (batcher) plants: 
at teppe- nt Road, in the Town of Lancaster, referred to in 
Paragri.... .8 of the complaint; at the intersection of Peppermint 
and Pavement Roads in the Town of Lancaster referred to by 
plaintiffs’ president as the "garage plant"; and on Union Road 


in West Seneca. The Peppermint-Pavenent Road (garage) plant is 


— 


| basically unused by plaintiffs, though constructed Only some 
10 years ago, having been used only one veel in 1974, a month 
lor month and one half in either 1972 or 1973 and a week in the 


jother year (38, 1020-5). 
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c. Both plaintiffs' Peppermint Road and Union Road 


' plants are used by plaintiffs to service the Greater Buffalo 


area (1015). 


d. Since 1970, plaintiffs have purchased 12 additional 
mixer trucks, B rated at 12 cubic yards capacity and ! at 10 
cubic yards, at an approximate cost to plaintiffs of $588,000.00 
(1058-61). 


e. With respect to commercial ready-mixed Jobs, 
plaintiffs determine the price to be charged by them for ready- 
mixed sold on a job-by-job basis, not on the basis of a price 
list applicable to all sales of similar products In obtaining 
sales of ready-mixed plaintiffs give price reductions or discounts 
which are not based on any standard formula or method of 
determining the amount of discount on the basis of such factors 


as volume or distance of delivery (956-58). 


f. With respect to commercial ready-mixed jobs, 
plaintiffs mode of operation is to make a bid for the job (to 
supply the ready-mixed concrete) and then to reduce the price 
to beat the competition. As Mrs. Muck, whose family owns half 


the stock of plaintiff corporations and who is secretary- 


treasurer, explained in testimony: 
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"Q, And, then has it been the practice of 
the Plair ff 1 to make su 
reductions a ich other arran 
to reduce the purchaser as 
Plaintiff fee 4s necessar 


pr é 
"-eoements 
i i nes 


the 
y to 


testimony 
orter.) 


(Whereuni r t equested 
was then read ! ho tha Pes 
THE WITNESS: I'd like it read over, please. 


(Whereupon, the ¢ requested 
read back by t! : rter 


THE WITNESS: When our men go in after let 
that over again. After a job has been 
a specific contractor, our men w111 cal 
contractor. They never tell us exactly 
bidding against, we know many times it' 
competitor, Pine H111, we're not positi 
what they say, if you give us--I don't 
give a specific example because it woul 
all true, but if you can get your price 
within so much you can have the job. A 
times these people will give us a job, 
few cents more than our competition is 
they do prefer to deal with us. 


BY MR. FUZAK: 
2. Fine. 


A. And, I know we have a good service and 


was then 


me start 
let with 

l on this 
who we're 
s our 

ve exactly 
want to 
dn't be 

s down 

nd many 
maybe a 
because 


we have 


quality material and our customers like our 


drivers and we try to accomodate them." 
Muck, 963-4) 


g. Plaintiffs' sales manager, A. Douglas Burg, also 


has testified: 


Mrs. L. 
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rx 


"Q. Nów, does trie Plaintif 
kind of schedule of di 
quantity of the sale i 
be travelei with that 


f corporation maintain any 

scounts depending upon the 

nvolved and the distance to 

onantity? 

A. Each job is taken as an individual case in the 
commercial field or the individua job field. 


Q. Let me ask you on that so the record is clear, 
when you refer to commercial field, what do you 
mean by commercial? 


A. Well, this would be anything where a general 
contractor would be bid in the form of schools 
or garages or something that usually other than 

i housework, or garage work would be considered 

commercial business. 


Q. All right. And, your answer then, anything that 
" is other than residential work, including houses 
and/or garages would be regarded as commercial 

l work? 


A. Yes, I would say so." (A. D. Burg, 745-6) 


"Q. Well, am I correct then, that what you're saying 
ts that while the company does not have a fixed 
schedule of discounts, dependent upon quantity 
and/or distance, it handles the giving of such 
discounts on a case by case, customer by customer, 

f, basiz, is that right?" 


& ë 2 
"THE WITNESS: That is correct. 
BY MR. FUZAK: 
Q. All right. When the company gives such discounts 
or lower prices than its list prices, it does so 
I understand on the basis of each particular case 


as it comes un, is that right? 


A. That is true, each case is discussed individually. 
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Q And, who makes those decisions as to what 
discount will or will not be given from t! 
list price to a particule: customer at a 
particular time? 


A. Mr. Frey and Mrs. Muck." (747-8) 


h. In addition to granting outright price discounts on 
a customer-by-customer and job-by-Job basis, plaintiffs have also 
li employed other means of reducing the final cost of ready-mixed 


I 
i 


sold to certain customers (484-6), such as waiving mixer truck 


i 


waiting time charges (753-61), waiving minimum trucking charges 


. (767-70), and allowance of a "prompt payment discount" after 


| expiration of the maximum payment | jd (38). Sales manager 


' Burg testified: 


"Q. In other words, it's true is it not that there 
have been occasions during thís period of time, 
1968 to date, when your company, the Plaintiff 
corporation has granted price discounts from the 
list price without having first been told by the 
customer that the competition is giving them a * 
discounteè price? 


| A. The market today is such that the commercial 
people are not buying any concrete to speak of 

| at list price, we're living in a--I'd say a 

| price situation tnat 1s four years or so behind 
the times. In other wirds we have prices on 

| the narket that do not truly reflect what our 

| costs are. 

Q. I found that very interesting, but would you 

answer my question however, the one I asked you? 


| MAGISTRATES MAXWELL: Maybe you could read it back. 


436 


Affidavit of Norman M. Moran. 


(Whereupon he abo reauested testimony 


" , a? + 2 — ) 
was back by the reporter.) 


m4 
mi 


` 
with respe 
least 196 


I'd say that is basically true. 

And, by the list price, you're talking about 
the Plaintiff corporation's list price, your 
list price? 

That is correct. 

So are you saying then that you take each one 
of these commercizl jobs that you propose to 
provide Ready-Mixed Concrete for and you 
handle it on a separate job by job basis and 
make the best deal that you can in effect? 
This is true on commercial work." (A. D. Burg, 
811-12) 

4. Plaintiffs have over the years and to the present 
pursued a policy of what their president characterized as 
"finagling", or using "tricks" or gimmicks" to obtain jobs 
(sales of ready-mixed concrete) from their competitors, this 


method of doing business having been originated in the plaintiff 


corporations by their founder, owner and chief executive off! 


until his death in 1968, George C. Frey (269, 473-86, 810-12, 


743-77). 


4 


are in active and successful competition 


other ready-mixed supp 
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for production 
but have not used c ) hose materials 
have instead some of those materials 


to others. 


WHEREFORE, the defendants, and each of them, request 


that the Court enver an Order dismissing this action on the 


grounds he Court has jurisdiction neither over the 


subject n (iP of the action nor over the parties, and that 


defendants have the costs and disbursements of the action. 


Subscribed and sworn to 
before me this / day 


of January, 1975. 
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RAICIILE, BA F. WEI LAI v 

AL 1 ^ ^ 5 

couse: 
FRANK O. RAICELE 
DENN K C. DA 
Aan LD Vis 
DAVID C. DITTE y LA o ES 
RALPH L HALPETN 
R WILLIAM STEPHENS 10 LAFAYEITE SQUARE 

P HM BUFFALO, NEW YORK 14203 
AREA CODE 716 
November 27, 1974 
Victor T. Fuzak, Esq. 
Hodgson, Russ, Andrews, Wc Jäs & Goodyear 
1800 One M & T Plaza 
Buffalo, New York 14203 
Re: Frey vs. Pine HilJ 
| 

Dear Mr. Fuzak: 

I herewith furnish you with the requested information 
concerning the sources of grit and gravel used at the Frey batch 
plant at Peppermint and Pavement Roads: 

1970 Batavia Sand & Gravel 


Franklinville (Buffalo Slag) 
Machias (General Crushed Stone) 
Dan Gernatt 

Frey Sand & Gravel 


(8/70) 


1971 & 1972: Machias (General Crushed Stone) 
Pino Hill (7/71) 
Frey Sand & Gravel 
1973 Franklinville (Buffalo Slag) 
Pine Hill 
97 
7 7 
I L Ja 
LAV 
no 2 L 7 
WT -ARNOLD WEISS 
CC: Hon. Edmund F. Maxwell 
U. S. Magistrat 


|| STATE OF NEW YORK ) 
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por bi of H 

: im T ian 

CRETE, INC. 

INC., and 
co-executors 
"REY, Deceased 


AFFIDAVIT 


Plaintiffs 


-T-V8- 


CIVIL 1970-277 


PINE HILL CONCRETE MIX CORP., 
REGENT SAND & GRAVEL CORP., 
LUDWIG F. KAHLE, JOSEPH PFOHL, 
PALL M. PFOHL and FIDELIS H. 
PFOHL, individually and as the 
controiling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 
a dissolved corporation, and 
PFOHL BROTHERS, INC. 


Defendants 


|| COUNTY OF ERIE ) 


VICTOR T. FUZAK, being duly sworn, deposes and says: 


l. I am a member of the firm of Hodgson, Russ 


Andrews, Woods & Goodyear, retained by the defendants 1n 


October, 1974, to undertake the representation of the defendants 


in this matter in view of the death of defendants' previous 
attorney, Charles J. McDonough, Esq. I am familiar with the 


facts and the proceedings heretofore had in this action. This 
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2 
affidavit is filed in support of a moti t efer t for 
dismissal of the complaint on the grounds that T} comolaint 
fails to state a claim upon which relief n be granted; the 


defendants are entitled to summary judgment dismissing the 
J g 
complaint, on the basis of pleadings, affidavits and testimony 


filed with the Court, 


THE COMPLAINT DOES NOT STATE 


UPON WHICH 


2. Since it is clear that any claims plaintiffs may 
attempt to assert with respect to the conduct of defendants 
prior to four years in advance of the commencement of this 
action in June, 1974, are barred by the Statute of Limitations 
(Title 15, USCA, Section 15b), it is first necessary, in 
analyzing the complaint for deter ‘nation of whether a cause 
of action is stated, *^ delete from consideration as part of 
any alleged claim, those allegations relating to conduct prior 
to June, 1966. Plaintiffs are barred by the Statute of Limita- 


tions from claiming any wrong or damages with respect to the 


following allegations of their complaint: 


441 


Affidavit of Victor T. Fuzak. 


Paragraph 17. Plaintiffs allege that prior to in 
or about 1949 and 1957, " . . . defendants Pfohls were engaged in 
the gravel business in Erie County and had control of most or 
substantíally all of the gravel sources, supplies, facilities 
and plants in proximity to plaintiffs' ready-mixed plant and 


facilities, excepting that owned by plaintiffs and defendants 


| prior to in or about 1949 and 1957 respectively". Even assuming 


arguendo the truth of this allegation--which is denied by the 


| defendants--the existence of that claimed condition 21 years and 


13 years before the commencement of this action cannot form the 


basis for any claimed violation of the federal antitrust statutes. 


Paragraph 18. The plaintiffs allege that on 
May 17, 1959--21 years before the commencement of this action-- 
the plaintiffs sold to the defendants Pfohls, 100 acres of 
property in the Town of Lancaster including washing, classifying 
and storage facilities and plant located on that property, but 
excluding plaintiffs' ready-mixed plant. The plaintiffs are 
barred from raising any question, or from making any complaint 
concerning that transaction, concluded as it was 21 years before 


the filing of this action. 


Paragraph 23. Plaintiffs allege that on or about 
August 1, 1957 that the defendants Kahle and Pine Hill purchased 


all of the stock (common stock) of Pfohl Brothers, Inc. as well 
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as all or st of the "r í DI onti, i 18 " s 
of tr individ l defend * Pfohls , * t the defer ET 
Kahle nd ine 111 dissolved fol er " 1 on August 2 
1957. Since thí action was not file til 1 ear after the 
transactions to which reference is made, the plaintiffs are 


barred from attempting to assert any claims with reference to 


those transactions. 


Paragraph 


^3 
"v 
— 
, 
e 
— 
+ 
A 
— 
— 
a 
n 
? 
a 
" 
T 
[^] 
=) 
D 
1 
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graph that by reason of the purchase by Pine Hill of all of the 
| common stock of Pfohl Brothers, Inc. " . plaintiffs' said 
|former premises became subject to reverter and/or reverted to 
|plaintiffs by reason of defendants' failure to comply with the 
conditions thereof, and said dissolution of Pfohl Brothers with- 
out any distribution of said premises as an asset or without any 
assumption of said obligations to plaintiffs." Aside from the 
complete insubstantiality of any claim of "reverter", and the 
incomprehensibility of the allegation itself, is the fact that 
once again reference is being made to transactions which occurred 
in 1957, some 13 years prior to the filing of this action. More- 
over, as appears from the contract between George C. Frey and 
Pfohl Brothers, Inc. dated May 17, 1949, a copy of which is 
annexed as Schedule 1 to this affidavit, there was no prohibition 
in that contract against the essignment of the contract or 
against the sale by Pfohl Brothers, Inc. of its business or the 


capital stock of that corporation. 


b 
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A 
3 The «< plaint purports to set ‘rth the f t ip 
which the claims of violation of the federal antitrust statutes 


are based in Paragraphs 22 through 30, under the heading “THE 


Paragraph 22 contains conclusory allegations with no 
specification of facts in support of the stated conclusions of 
violations of Sections 1 and 2 of the Sherman Act and Sections 
1 and 4 of the Clavt Act. Paragraphs 23 and 24 cannot, by 
reason of the Stat f Limitations, as noted above, form the 

for any claím of wrongdoing, and must be disregarded in 


it context. 


In Paragraph 25 plaintiffs make the curious allegation 


that the sale of the property described in Paragraph 23, which 
the plaintiffs allege was consummated and effected on or about 
August 1, 1957, was evidenced by a deed which was not executed 
or recorded until on or about May 1, 1969. Aside from the 
obvious irrelevance of any such allegation and the absence of 
any basis upon which to premise a claim even assuming the truth 
of the allegation, the allegation is totally false. The deed 
to which reference is made, a copy of which is annexed hereto 
as Schedule 2, was executed on August 31, 1957. It was not 
recorded until May 1, 1969, a fact which has nothing to do with 


any relationships between the plaintiffs and the defendants or 


i dii. o. D R 
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| ar ssues or possible issues in this action. Paragraphs 25 and 
li 
| of the complaint lend nothing to the statement of a cause of 
action. 


| The allegations of fact presumably intended to support 
I — o- o 

a cause of action fur violation of the federal antitrust statutes 
appear in Paragraph 27 of the complaint and can be briefly 


summarized as follows: 


(a) That commencing on or about February 6, 1968 
the defendants dishonored the contract of May 17, 1949 (Schedule 


| 1 hereto); 


(b) That defendants unilaterally raised the price 


of gravel to plaintiffs to a price in excess of that stipulated 
in the contract (that is, to Pine Hill's then current list 


| price less 20% and 2% discounts); 


| (c) That contrary to the contract the defendants 
refused to allow the plaintiffs the discounts set forth in the 


contract; 


(d) That contrary to the contract the defendants 


| refused to deliver gravel to plaintiffs' plant without charge; 


(e) That contrary *o the contract the defendants 
refused to sell gravel to the plaintiffs except at defendants' 
regular list prices pursuant to which it made sales to others in 


the area: 
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(f) That contrary to the contract the defendants 


| closed down the washing plant on the Peppermint Road premises; 


(g) That ontrary to the contract the defendants 


| 
TT 
| 
| 


refused to sell or deliver gravel to the plaintiffs on credit; 


(hn) That defendants recorded a deed dated 
August 3*, 1957 to the Peppermint Road premises from Pfohl 


Brothers to defendant Regent Sand & Gravel on February 11, 1969; 


| 
(i) That defendants instituted an action in the | 
Supreme Court of the County of Erie against plaintiffs to | 


recover amounts alleged to be owing from plaintiffs to defendants; 


(J) That defendants continued to comp-te with the 


plaintiffs for customers and business ín the area; 


(k) That the defendants made attempts to purchase 


the plaintiffs' business for less than the value thereof; 


(1) That the defendants "otherwise monopolized, 


j restrained and injured the plaintiffs and their business". | 


The above constitute the recitations of alleged fact 
upon which the plaintiffs base their claims that the defendants | 
have violated both the Sherman Act and the Clayton Act. The 
defendants submit that even if the truth of all of the factual, 


as distinguished from conclusory and legal allegations, of the 
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complaint are assumed to be true for purposes of testing the 
sufficiency of the complaint, there is no statement of a cause 
of action for violation of any of the federal antitrust 


statutes. 


action for breach of contract. Plaintiffs have alleged no facts 
in support of the conclusory allegations of monopolization or 


restraint of trade. 


lh. As to alleged violation of the Sherman Act, the 


complaint is deficient in that: | 


(a) There is no statement of fact specif. ng the 
relevant market as to which conclusory claims of monopolization 


or attempted monopoly allegedly relate. 


(b) There is no statement of fact as to the 


proportion of the relevant market which it is claimed the 


defendants control. 


(c) There is no statement of the facts which it 
4s claimed support the conclusory allegations of conspiracy, 
contract, plan, scheme, combination, agreement or arrangement 
on the part of the defendants; and no allegations whatsoever 
specifying the claimed actions of each of the defendants in the 


alleged conspiracy, contract, plan, scheme, combination, agree- 


ment or arrangement. 
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is no statement of fact in suoport of 


the wholly conclusory allegation that the defendants are guilty 
of an unlawful monopolization or restraint of trade and commerce 
in the "gravel and ready-mixed business"--no statement of fact 
as to the nature of the interstate commerce allegedly affected; 
of the nature or extent, if any, of the interstate commerce in 
which it is claimed plaintiffs and defendants are engaged; of 
the extent to which it is claimed defendants alleged conduct 


has effected a restraint on that interstate commerce; or of the 


— 


alleged factual consequences of the claimed improper conduct. 


(e) There is no statement of fact showing any 
actual or potential detriment to the public from the alleged 
attempt to create a monopoly, or the claimed actual monopoly, 


or from the conclusorily stated claim of restraint of interstate 


commerce. 


(f) There is no statement of facts to show that 
the defendants have extraordinary control of an appreciable part 


of interstate commerce. 


(g) There are no facts pleaded from which any 
conclusion could be made that the defendants attempt to 
obtain an extraordinary control of an appreciable part of 


interst te commerce, or that their alleged conduct could lead 


to such a result. 


| 
| 
I 
| 
i 
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price control or manipulation by defendants of gravel and/or 
ready-mixed concrete which affects or has affected 


commerce to the detriment of the public. 


(j) There are no allegations in the complaint 
setting forth facts which, if proven, would establish that the 
alleged conduct of defendants has had an adverse effect on the 
price of ready-mixed concrete and/or gravel to the general 
public. On the contrary, the essence of the claims stated by 
plaintiffs is that defendant Pine Hill has allegedly refused 
to continue to sell gravel and concrete sand to plaintiffs at 
a preferred discount price from the price charged dy Pine Hill 


to competitors of plaintiffs (Paragraphs 19 and 27). 


(k) There are no factual allegations--either 


as to the broadly referred to "gravel business" or "peady-mixe 


business"--as to the quantities of these products involved in the 


claimed relevant market (which is itself not defined), the 


proportions of those quantities as to which it is claimed 


d 
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et us 


defendants conduct relates, the proportions of the total inter- 
> * 
state commerce concerning which it is alleged defendants have 


effected a monopoly or are attempting to do so. 


ng 


(1) There are no factual--or indeed even conclu- 
sory--a:legations of an attempt to effect a change, or of an 
actual change in the flow of gravel or ready-mixed concrete in 


or affecting interstate commerce. 


In short, there are no facts pleaded which 1f proven 
would establish any of the required elements of monopolization, 
attempted monopolization, or unreasonable and substantial 
restraint of interstate commerce. There are no facts pleaded, 
which, if proven, would establish that any of the parties to 
this action are in any way engaged in interstate commerce or in 


business having a substantial effect on interstate commerce. 


5. In sum, 1f all of the ultimate facts pleaded by 
plaintiffs--as distinguished from the litany of conclusory legal 


accusations--were to be established by plaintiffs upon a trial, 


| there would and could be no showing of any violation of the 


Sherman Act. None of the essentials of any such violation have 
been factually pleaded or could be proved. As the matter now 
stands, neither the defendants nor the Court are advised as 


to the facts allegedly supporting the conclusory accusations 


in the complaint. What the complaint accuses is that defendants 
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int which allegedly give 
this Court jurisdiction and which, if proven, would require entry 
of judgment against defendants for violation of any federal anti- 


trust law. 


apparent that plaintiffs have prepared and 
filed this complaint, and commenced this 


erroneous premise that adherence to some theory of "notice 
p 


pleading" requiring only the allegation of legal conclusions 


is proper in an antitrust action. The contrary is true. 


trust actions are major undertakings for the Courts and for 
those accused of illegality. They properly involve important 


questions of jurisdiction based on interstate commerce, the 


determination of the relevant interstate market involved, the 


ascertainment of relative market control, the proof of special 
conduct affecting illegal price restraint, monopolization and so 
on. Despite the clear requirements of the decisions that the 
pleading of conclusions is ) $ rit arti lerly in anti- 
trust actions, and that the factual elements of the claimed 
wrongs must be pleaded clearly, concisely, particularly and 
factually, plaintiffs' approach in this action is and has been 


that so-called ot ice pleading" is sufficient. 
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violation of the Clayton Act, the 
any facto which would consti- 
it does not specify the 
which plaintiffs claim have 
been violated. The complaint is deficient for the reasons 


and for the additional reasons that: 


(a) The complaint alleges the conclusion that 
defendants have violated Sections 1 and 4 of the Clayton Act 
(Title 15, USCA, Sections 12 and 15). Section 12 defines terms 

| used in the act. Section 15 allows private civil suits for 

| injury by reason of conduct forbidden in the antitrust laws. 

| Neither section proscribes or declares illegal any specific 
conduct. Accordingly, even on the unacceptable "notice pleading" | 

! approach, the complaint does not specify even the provisions of 


aimed defendants have violated. 


(b) There are no allegations of fact that either 
the plaintiffs or defendants have at any time been involved in 
, Sales of either gravel or ready-mixed concrete across state 
lines, that is, in interstate commerce, or in sales of gravel 
or ready-mixed concrete which are incorporated into products 


sold in interstate commerce. 


(c) There are no allerations--factual or 


conclusory--that any of defendants have discriminated 1n price 
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to the detriment of plaintif with the result of substan- 
tially lessening competition or tendi to create a monopoly 
in violation of Section 13, Title 1 On the contrary, 
plaintiffs essential complaint 18 t defe nts allegedly 
refused to price discriminate in their favor. There are no 
factual allegations in support claim of violation of 
Sections 13 a, b and c, 14 or 18 i 


one corporation of the stock of another 1n violation of Section 


18. The sole reference to acquisition of the stock of a 


the 
than 13 years before the commencement of this action, and 
claims relating to it are barred by Section 15 b. In 
addition, irrespective of the bar of the Statute of Limitations 


and the absence of jurisdiction, the complaint does not set 
forth facts which if proved would establish that the effect 
of the acquisition was substantially to lessen competition ^r 


to tend to create a monopoly in interstate commerce. 


In sum, even if all of the allegations of fact in the 
complaint were proven, no violation of any section of the 


Clayton Act would be established. 


4 
* 
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=» 3a 
T RT DC NOT JURIS "ION 
THE PA S OR S T MATTER 
g The affidavit of Normar M. Moran, the Comptroller 
0 ine H sets forth facts which establish that none of the 


none of the 


cl imed activities have any direct or substantial effect on 
interstate commerce 

| request that an Order be entered 
granting che Notice of Motion. 


Subscribed and sworn to 
before me this day 
of January, 1975. 
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ts cf 452,929.20 te 2100. oc. 33, 
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Moe Bite ee erer 
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located st tie jJunctic: ° Favezent ia TUR li 

Soh at 
Town of Larcastcr, Ner Icra, CT any eter OTPORE 
BUCS. INC. now or terec.ft-r 7z wn, lease orgnerete, while s 
batcler nt is o;eretec zy ürtrūi C. Fret or t is . ©. 68, 

e € 

lezal re; sentatives, poce r ca ns, uU 
ent. Seta: €, RES, Ss ,efrs, legal Peor: -t * eee 
sors CT igns, * ` rct operate a sssr- f 9,l*ri cr 2 L 
san: end sravel witris e C f Frie tite t 25 cert et 
ie in effect. 

In tue tvo £o a tee E. +R shall acquire any 
othcr property o eic tnere Ray Te Zr «ve sits, and tne 
event tiot he shail decide to Cauce 2 € to ve ade 5 ij- 
able for ti:e ure2s f r-cessirg b.n., rit or :;r.vel, * ere 
by «c’revs to dive PrrilL FaCS. C. te {r:t etance to cperate 
the seme upc terms :€ oe eqotiet-da end rere u n! twee: 
tre erties. Tre e. ice aL WS. INC. srsil be ziven 1 
(39) days! writte 1e e. i the sv8ilabii;t; of such gravel 
iepcsits. All et ir i ecverbur.en s ¿e June ty r'..i 
SaCS. INC. Sans, 1 a: grawel shall Ge dels M set te 
exceed ten cents (10¢) er ton ! tei 1 Cart C. lar to Prell 
PRCS. INC. ir the event t t PECL cei. iNC. fails tc ecerci se 
set cation, the 2roocr. uw-sticr ni be sic ts wr ct er 
pere. n, firx of sore 1. tien. 

in tre event * t Sai C. FREY 9: | èr cirte tre 
„robert itaated ar eiS side c — aru i, ana ir- 
vectly across fre tie ba (hy stn KO r * ve tr 
vs L 5823. 18. CLR SR Lee es i ' ! or 
t^e soutferly liie or t ret 18e es ret. öy har C. *kRY 
roz tie eil tart, fsa cagtt-ol-sey to miu 2.81 1 it is no 
Jen * opersted cet. creisliy. 

Bua PFCR à bU. Sisili A. 4%, ron ` ate at t are 
rat i 1 2 627 211 t ye t see ( € ^t 
ie S ieis’ +e £1, €taeupb $-.la4 S 4 51 
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PFOFL BROS. INC. 

3. GEOnGE C. FR:Y shell wake, prcmulrate and enforce 
rules requiring all of ris exployessa te keep off the premises 
purchased by PFCnL rnCs. INC. not covered by the tease tc 
SEORGE C. FREY, except while cu the business f oben (. *hbY. 

10. In the event that GRCRSE C. FRET, ríe tetra ot la 
legal rcor*senta'ivcs, successors cr as:igns, shali ee: c to 
discortinue or sell the ready mix concrete tusiness cr batcher 
plant unser this cyrec:ent and tc zcll the fert 1 portion: 
thereof, and the siccinery;, equi. pent, treexe ana apourtenances 
used i: connecticn wits the operatien therecl, notice in srit- 
ing to that effect, stating the „rice, er s ana eer lit tene uv: or 
which suc! »ropert will he sold in. convezec sbhsll be ¢iven 
to PFOhL PROS. ILC., by re;istered wall, ana the said PFONL 
SECS. INC. stall heave t»irty (30) days fras tne recei;t of such 
nctíc« in whicn te ,.:.7as» saic t«.tcoer clat, *5«ethe« wath 
tne T3chtinery,cquip.;cen* and sp urtenartees thereof, ans the 
troc«s used in unt about the speraticn thereof, upcn tre ters: 
ano cenditi. ns an for the price etat- i in such eritten notice. 

If PF.PL Bets. INC. stall rot -xercise the sption to 
purchese ssic plant an^ ite ecuipment, etc., as hereinbefore pro 
vided within thirty (32) days from the receiot cf such ritten 
notice, GROHSt C. FREY, :is hetre, legal represcrtatives, 
f£UCCe*sOr8 cr sssi-ns, may of er the guja ^l rt wna its eq.íp- 
cent for e.le to the tlie. however, if s.i; ..sat $e tot oper 
ated fcr a perica cf at lest ene (1) vear sittcu* a elf fietent 


and roger ec son den: shown to the est ielactice of 2FL 4s. 


14C., saia PECEL baud. MC. ray, be revistered rail aí.:ressed 


to obCkokb C. FREY of- tis ie;al repr ecc^c ive», 1121. a Stre 
k.. .. 2, i-wncreter, „ cra", or te Lit succesrecrs cr ati cas 
„tert sd:feeses, craer i asunt reserve in sak (c) „nt 1f 
nC Jur t Caage cr Fe.$2r cer ce ziver for file te overate the 


Bate sf raen stunt shel. de Fon wed, now ver, thu fotalnira 
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walle, foundations oni wells thereof shall not 5e disturbed. 
However, said SiChok C. ‘HEY may recove the reader or ramp fre 
the retaining wall to the slant, and any etel beane wich may 
be welded to the rctainin; well may be lixewire rezcved. 

11. he 2210 PFChL BaOS. INC. agree te furri? -- 
gicask C. REY for tre use in his batczer plant locatec u cn i? 
drei see herein scritc¢, sind grit and 4ravel »s te may 16 1 
from sny pit cr property „ ch they now cr here.‘ter cwn, lease 
or pere locates in tre County of Erte, wt tne ptt price 
delivered in the bins PETT batcher slant herein cescribed, le 
discounts *errinciter renticned. 

In the event thet said SECKGE C. Fait cesirce to ^&5Aà 
t!7 tateher plant feciiities here‘n referred to, PFOLL EOS. Ih 
will cocperate to the ful’est extent and, if necessary, at tre 


opticn f the suid ICU C. FRET, include a nes iceation at an 


—— ~~ 
e er pit cr wesrineg lrt owred, leased ^r -perated Fy 13 
-- — cn . a+ — ———— a 


PFOKL PnOS. INC. However, any new trz;sled stone batcher slant 


— 


et à s. c on any oreríses noe cr hereefter owned, leesed or cue 
ated by PFOrL Ends. INC. other than at Pavexent and rep erat 
Roads, Town of Lancaster, % Yorr, hall be ecverec ty à new 
acreerent between ie »rties. 

12. Thie lease stall irure tc the benefit of the hei 
representatives, «dríicístrators, e cutter, successors «nc 
»ssicns of the s«id Oe EKA: C. FREY, anc way be zes en. ty tia 
thes, or sudlet in whole ^r in part at any time gering tie ‘ere 
trerecf or the tera cf any renewsel ttereo!. 

13. PFChl bet S. INC. zas acreed »54 ccet Lerety agre 


to sell «nd deliver, curing the terz cf tris centrset, to Send 


C. FREY, and to tis heirs at les, legai re,ceeeztotives, succes 
sors ind 4221 zu, 5t tre batcher ; lant cr the vre-ises uur- 
hased by PECEL PRS. IKC., ot Pave cnl otc rep erzíint rouse, 
in tee sewn of Lene ster, CF enei citer plant or 1.“ sa way 
re&yloCu 10, wedi 455 other 0 3 enerete 8-152, gf. t id + ravel 


fron the seia pits. 21% 8. and “rit, referred tc 22 thia 
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* & 


agreement, 1 a screen with a one-querter inck sesh, 
or open.ns, «nd ws 4ravei shall be of two sises, one of mich 
sires shall pass torcouyi à screen with a zesh or ovening one- i 
half inen in size and suall be retained on a screcn with quarter 
inch mesh or ogeninzs, on: the other size shall pa:s through a 
screen sith ~ mesh er o-ening one and one-half inches in sive 
an! be ratained on a screen baving a cesh cr oyenin: one-half 
inch in size, fer the prices anc upon thy terss whict 11 be 
agreed t^ óánnually ry the » tles hereto and set oul ca a writ! 
ten cl. dule signe? vy toth sarties to this agrecrent. 

The gale zi LEL £505. INC. reer tc lurnisb to Stokes? + 
C. FREY, tis heirs st law, lezal reorescntilives, eee ors ang 
assigne, fuch races cf soos, grit ane zZr.vel es Le nay require 


for tre operation cf Lig due ness. 


Extausti.r cf suitaole psterial for ccucrete sx it 


all sits owned, leased or operateg by POL betS. INC. shell : 
tert nate this centriet. — rxhsusticr 48448886 lack. of BÀ n4; 
grit an: grsvcl in cok-ercií.l cucntities „ ter switeble ¿nó | 
through exploraticn cf the properties. . 


Lb. GEORGE C. alf, 41. consdceretion cf the qrazting 
of the orivileze tc over t+ a ready 21x b5betcrer „lant on tre 
preríses purchase: by PHOhL BROS. INC.,Aexcl:sively, in are- 


paring and eanufecturing his concrete be cles, except as herein 


otherwise orovided. 


5 
25 

If, however, ask C. FREY, or tis Leifs ot stbp € 

— * 

legsl representatives, succecsors . w:-isee sta.) oscan an " 
crue- for concrete as rede in fle. Crusced 8505, defi. cans e 
t 

grits are the coaponent sarte. SORGE. C. LEY gay purchas: 

crossed stone, sand arnt lte elsewhere in. use tte saze in 16 
concrete aryrezate. : 


15. PECEL onti, Ic. shall &ec; the Lt. er dns cf 
G.ChJ3! C. "krY'S „rte: er alen: tilleg vil: sand, erit and cravel 


anr may be re.zire! Prim, its site at ala tires dur c4 the ters of 


L4 


trie 


pressed therein. rtonl snes. int. s 
ap 041% t el 7520 tcus 1 g«terisl n 
ba.cneft piant of vhuise C. ti. f. 

Jt is wn-ertcos =n reed 
not te liable for an; failure, loss, © 
arising out of, fires, striaes, flood, 
lawless actions, rictin;:. c 1910, ^ 


its control. 


or gravel 


way 


contract 


yrocure 
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18. This contr.ct shall be binding in all resprects 


on the succecsors and 2 22 :e cf PFOHL FADS. IBC. 


19. Thies contract shall vecuxe effective on June 1 


MM 1%, cr at such later Lice as title t. ihe yrerises ray pars 
™ 
ON to PFCHL 520S. iLC., ans shall continue fcr s tera ot firt. n 
«> (15) years unless sooner- terminated by mutual consent, with the 
a a 
* crivilege reserved to ca C. FAEY to renee tne 2 14 lease upo 
P> 
À tke sate terns, Dy notice in writing of uis iption t do so by 
— 
P registered mail dare e to PFOLL BaCS. INC., at Pfokl noad, 
U~ Cheeztowíiza, New Yorn, or to tieir successors and arsigns, zot 
M ed. 
less tler sinet 10) „aye prior to the terr:rati ^f the 
i IN E J* ; 
~Q fifteen (15) years sreviued berein. 
>) 
lh WiTLLSS fate, the rartics Lave caused tiis 


as rergent to be ex: cutec by GEORGE C. tr under 


^ 


| seal, and by PFChHL becc. shC., uncer the Lana of 


| ‘Gereunte duly suti. ti: e, an. Sts zor.crate seal, 


| yeor Peretnt+fore first „ritten. 


Al 


| PFClL reds. IC. 
| by: 
| (SEAL) 


AUL b, rtünL 


his lend and 


ite President, 


the as en: 


38 233 (kaga) 


C 
veor-e C. trey 


— — 


Paul kh. Pforl, Preei-ent 


TATE CF LLS fCat) 
CuUNiY UF E ) 55 
ViLLa3L CF JEPPE ) 
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that ne cute © pe. 


— habi hi. PE T 
haro]? c. celly 
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In and for tri» 
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County, N.Y. 
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if 
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STAT: CP het 
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af'ixed to 


so affigea 


and th.t Le 
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. Made tne 3lst day of August in the year One Thousand Nine Hundred 


BETWEEN PFOHL BROS. INC., a corporation created by and under the Laws 
` of the State of New York, and having its place of business at #138 


wy Pfonl Road, Cheektowaga, New York, party of the first part, and 


= 
« REGENT SAND & GRAVEL CORP., a corporation created by and under the 


ç CS 


Laws of the State of New York, and having its place of business at 


4 
#2255 Bailey Avenue, in the City of Buffalo, New York, 


party of the second part, 


WITNZSSETH, that the said party of the first part, in consideration of 
no no 
the sum of one and/more dollars {$1.00 &/more), lawful money of the 


United States, paid by the said party of the second part, doth hereby 
grant and release unto the said party of the second part, its successors 
and assigns forever, 


ALL THAT TRACT OR PARCEL OF LAND, situate in the Town of Lancaster, 
County of Erie and State of New York, being parts of Farm Lots 

Nos, 4 and 6, Section 5, Township 11, Range 6 of the Holland Land 
Company's Survey, bounded and described es follows: 


BEGIUNING at a point in the northerly line of Lot No, 6 which is 
also the conter line of Peppermint Road distant easterly 602 feet 
from the northwest corner of said Farm Lot No, 6; running thence 
southerly parallel with the westerly line of said Farm Lot No, 6, 
1707.3. feet; running thence easterly along the southerly line of 
lands conveyed by Buffalo Sand Co. Inc. to George C. Frey by deed 
dated April 29, 1949 and recorded in Erie County Clerk's Office on 
that day in Liber 4509 of Deeds at page lj,3, 2039,32 feet to a stake 
situated on the easterly line of Lot No. A, distant southerly 
1545.72 feet from the northeasterly corner of said Lot; thence 
northerly along the easterly line of said Lot No, lj, 1545.72 feet to 
the northeast corner of said Lot, said point being also in the cente 
line of Peppermint Road; thence westerly along the northerly line of 
said Lot No, k, 1225.62 feet; thence southerly at right angles 132 f 
thence westerly at right angles 62,5 feet; thence northerly at richt 
angles 132 fcet to the northerly line of said Lot "oe lh; thence 
westerly along the northerly line of Lots Nos, l| and 6, 622.51 feet 
to the place of beginning, containing 75.60 acres, be the same more 
or less, 


And subject, however to: 


1. 011 and gas lease piven to Depew and Lancaster Light, Power 
and Conduit Co, dated August 28, 1925 and recorded in rie 
County Clerk's office in Liber 1859 of Deeds at page 232 on 
September 3, 1925. 


2. Utility easement granted to New York State Llectric “: Gas Cor- 
poration by instrument recorded in Erie County Clerk's Office 
in Liber 3917 of Deeds at page 516 on June 19, 1946. 


rym is 
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5. Lease recorded in Er 


lerx's Office in Liber 84 of 
Miscelleneous 3 


— 


TOGETHER with the appurtenances; and all the estate and r 


the said party of the first part in and to said premises. 


TO HAVE AND TO HOLD the above granted premises unto the seid par 
of the second part, its successors and assigns forever, 

And the said party of the first part doth covenant with the said 
party of the second part as follows: 

That the party of the secord part shall quietly enjoy the said 
premises. 

That the grantor, in compliance with Section 13 of the Lien Law, 
will receive the consideration for this conveyance and will hold the 
right to receive such consideration as a trust fund to be applied first 
for the purpose of paying the cost of the improvement, and that the rrantor 
will apply the same first to the payment of the cost of the improvement 
before using any part of the total of the same r any other purpose. 

That the said party of the first part will forever warrant the 
title to said premises, 

IN WITNESS WHEREOF, the said 
PFOHL BROS. INC. 

hath caused its corporate seal t 

hereunto effixed, and this Indent 


be subscribed by its duly cuthoriz 
officer the cay and year first above written, 


PFOHL BROS. INC. 


| 
| 
| 
| 
| 
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On this 3 — day of. 1957, before me personally creme 

«9 | — G 
Ludwig F. Kahle, to me known, who, being by me duly sworn, did depose 
and say: that he resides at #96 Huntley Road, Buffalo, N.Y.; that he 


is the President of PFOHL 


INC. the corporation described in and 
which executed the above instrument; that he knows the seal of said 
corporation; that the seal affixed to said instrument is such corporate 
seal; that it was so affixed by order of the Board of Directors of said 


i 


corporation; and that he signed his name thereto by like order, 


2 


Notary Public - erie County. 
F T anas tan 2 Q, 495 


— "E 
us — 
. C! 
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Plaintiffe AFPIDAVIT ON 


vs "I 
PINE HILL CONCRETE MIX ( - 
REGENT SANI 
EGEN l 
LUDWIG F. CIVIL 1970-277 
PAUL M. PF 
PFOHL, ind l 
controllin d su 
Directors, Officers, Sh: lders, 
Liquidators and Receivers of the 
assets of PFOHL BRCTHERS, INC., 
a dissolved corporation, and 
PFOHL BROTHERS TMC 
PFOHL BROTHERS, INC. 
Defendants 

STATE OF NEW YORK ) 

* ecc 


COUNTY OF ERIE ) 
VICTOR T. FUZAK, being duly sworn, deposes and savs: 


l. This affidavit is filed in answer to the affidavit 
of Elwin G. Day and of Arnold Weiss, both apparently sworn to 


on December 27, 1974. It is also made in support of defendants’ 


application for a Protective Order with resnect to the Notice 


for Production of Documents served by plaintiffs. 
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2. Submitted with this affidavit and incorporated 
herein by reference as a part of the papers and information on 
this application, is defendants' Notice of Motion and supporting 
affidavits for an Order dismissing the complaint herein on the 
grounds that the complaint fails to state a claim upon which 
relief can be granted; that the Court does not have jurisdiction 
over t.2 parties or the subject matter; that various allegations 
of claimed wrongdoing are barred by the Statute of Limitations; 
and that the defendants are entitled to summ ry judgment 
li dismissing the complaint. hese papers are relevant and 
material to this application in that they relate to the issues 
proposed to be raised by the complaint and the insufficiency of 
the complaint. The scope of discovery is limited bv the claims 


for ~elief properly and factually stated in the complaint. 


3. At the time of oral argument of this motion on 
December 30, counsel for the plaintiffs indicated, among other 
things, that an essential reason for the Notice to Produce the 
, wide variety of documents generally described is that plaintiffs' 
seek discovery in order tc amend their complaint to allege facts 
in an effort to support the generalized claims and accusations 
contained therein. Among other remarks made by plaintiffs' 
counsel was a statement co the effect that the complaint in 
this action was prepared as a "notice" type of pleading and that 


the examination of records and of the defendants is required in 


complaint i 


issues invo 


specifically 


to the effect 


of selling 
loss; there 


true, would 
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have 
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constitute 
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There 
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statement as 


a violation of the 


plaintiff 


Mr. Day 


plaintiffs to see the items de 


tiffs' notice in order to show to what extent defendants have 
be "realizing a profit, rather tha! 
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are no 


have 
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» p 
defendants have r 1 f sses in connection with sales 
of grit and gravel to plaintiffs is totally false. Accordingly, 
that false premise affords no basis for the proposed examination. 


8 (b). Mr. Day further asserts that these docu- 
ments are necessary in order to determine to what extent 
defendants have been: "realizing a profit, rathe^ than claimed 


losses, on trucking expense charge to plaintiffs", Once again, 
this statement by Mr. Day that the plaintiffs have claimed 
losses with respect to trucking expense charges to plaintiffs 


1s totally false. Once again, the false premise can hardly 


form the basis for the proposed examination. 


8(c). Mr. Day says that the inspection 1s 
necessary in order to show to what extent defendants are 
"utilizinr subsidiaries or affiliates, such as defendant 
Regent Sand & Gravel, Quadco Trucking, Lancaster Sanitary 
Land Fill, and other such corporations, to artificially peg 
material and service costs to justify price increases to 
plaintiffs". Neither Quadco Trucking nor Lancaster Sanitary 
Land Fill 1s a subsidiary or an affiliate o^ any of the 
defendants. Neither of those corporations are parties to 
this action. The complaint contains no allegations whatsoever 
of anticomnetitive price increases to plaintiffs. The com, laint 


alleres a nurported breach of contract only. 


B 
2 


T 


uf E 
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8(d). There is no allegation that the defendants 
have attempted ^o charge plaintiffs prices for grit and gravel 
in excess of price charged by defendants to other customers and 
comoetitors of plaintiffs. There is no provision in the law 
which permits the plaintiffs to dictate to the defendants what 
prices defendants w111 charge to #71 customers, including 
plaintiffs, for grit and gravel, irrespective of what 


production costs may or may not be. 


8(e) Plaintiffs have been supplied with records 
which would have any relationship to the demand under this sub- 


paragraph. 


8(f). Comments made above with respect to 
Paragraph 8(d) are applicable here. In addition, it is apparent 
from the testimony of Herbert Frey, the President of plaintiffs, 
that the plaintiffs themselves do not prepare price lists on & 
cost accounting or projected basis and are hardly in a position 
to raise that kind of allegation or complaint against the 


defendants. 


8(g), (h) and (J). There are no allegations in 
the complaint with respect to which these inquiries could relate. 
The complaint does not allege that the defendants have charged 


plaintiffs with artificially elevated prices or that the 


| defendants have been engaged in any discriminatory conduct with 
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respect to defendants vis-a-vis other customers or competitors, 


or that the defendants have been obtaining better prices on raw 


| materials than plaintiffs have been able to obtain. Nor is 


there any showing as to the relevance of any such accusations 


with respect to a claim of antitrust violation. 


8(1). Mr. Day alleges that the various materials 
are required to determine whether or not the defendants are 
operating more efficiently than the plaintiffs and makes the 
false assertion that the defendants have claimed that defendants 
operate more efficiently than plaintiffs. There are no allega- 


tions in the complaint to which the demand can reite. 


8(k), (1) and (m). These are shotgun statements 


escentially covered by the preceding paragraphs, as to which 


' eomments have already been made. 


With respect to the allegations contained in 


i Paragraph 13 of Mr. Day's affidavit, the plaintiffs were given 


access to account receivable customer cards requested, but 
defendants properly refused to give current informat‘on relating 


to current competitive activities. 


With respect to Paragraph 15 of Mr. Day's affidavit, 


the assertion made makes it apparent that what the plaintiffs 


are actually seeking is free access to make what would amount to 


N. 
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a complete "audit" of all of the books and records of defendants 
over a period in excess of 20 years. This is obviously not 


permissibie. 


5. No detailed response to the affidavit filed by 


Arnold Weiss appears to be necessary in view of the materials 


| already before the Court. However, as 1s the case with Mr. 


Day's affidavit, Mr. Weiss's affidavit is premised on a number 


| of false assumptions: 


a) On page 4 Mr. Weiss states: "However, 


plaintifi's have learned that Quadco is owned by defendant 


| Ludwig Kahle and operated by Pine Hill." This same false 


assertion was made by plaintiffs and on their behalf in other 


papers filed with the Court, and was corrected by an affidavit 


filed by Mr. Norman M. Moran, the Cor oller of Pine Hill, 


and also by his testimony on October 16, 1974. It is, as the 


|plainti^fs know, a false statement. Quadco is not owned by 


defendant Ludwig Kahle; Quadco is not operated by Pine Hill. 


b) At page 5 of his affidavit, Mr. Weiss makes 
the following statement: "Lancaster Sanitary Land Fill, Inc. 
is also managed and operated by Pine Hill. It appears that 
Lancaster reimburses Pine Hill as much as $45,000.00 per month." 


Both statements are false. 
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c) Again on page 5 of his affidavit Mr. Weiss 
states in support of the various arguments made to see the 
broad variety of documents, iat: "Stage Farms, Inc. (gravel 
company) is similarly manared or operated for the sum of 
$200.00 per month." This statement is also false. There is no 
Such corporation as Stage Farms, Inc. in existence. No such 


corporation is managed or operated by Pine Hill. 


d) On pages 8 and 9 of Mr. Weiss's affidavit, 
reference is made to various portions of the transcripts of 
the depositions of plaintiffs, ostensibly to establish the 
claim of an agreement among counsel that the defendants would 
produce for plaintiffs' inspection whatever plaintiffs produced 
for defendants' inspection. Review of the portions of the 
record cited will demonstrate that the items referred to were 
either requests by plaintiffs' counsel for agreement of 
reciprocity which was not made, or that agreement was made but 
in a limited fashion. For example, reference is made to 195-5 
with the apparent claim that agreement was reached that the 
defendants would produce "Purchase records 1949 to date". On 
the contrary, the agreement made was that the defendants would 
produce mechanics wages records for 1971 and 1972. Furthermore, 
at page 325 Mr. Manz stated: "In other words, at that time I 


said we would furnish to y whatever was material to your 


lawsuit and 


to decide. 


records of 


Sanitary Lan 


to this action. 


conspicuousl 


for includin 


d 


J 
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| Letter Dated January 14, 1975 from Victor T. Fuzak. 


Hopcson. Russ. ANDREWS. WOODS & GOODYEAR 
— * — ATTORNEYS AT LAW 
yiia : — 1800 ONE M & T PLAZA 


= Brrraro. N. Y. 14203 


GEORGE A MEwBUNY 
COUNSEL 


TELEPHONE 


716-656 4000 


January 14, 1975 


Hon. John T. Curtin 

United States District Court 
United States Courthouse 
Buffalo, New York 14202 


Dear Judge Curtin: 


Re: George C. Frey Ready-Mixed Concrete 
Inc., et al v. Pine 1111 Concrete 


Mix Corp., et al - Civil 1979-277 


Yesterday I received a telephone call from Mr. Weiss's 
secretary advising me that Mr. Weiss was in the Virgin Islands 
and was not expected to return to the office until on or about 
January 20. The request was made that our motion for dismissal 
of the complaint be adjourned until February 10. I indicated 
that we would not expect argument of the motion on January 20 
under those circumstances, but that I would talk with Mr. Weiss 
upon his reutrn concerning a different date for argument. 


This morning I received an affidavit entitled "Affidavit 
in Opposition and for Deferral” subscribed to by one of Mr. Weiss's 
associates, Mr. R. William Stephens. Among other things, Mr. 
Stephens states to the Court that: „„ . . it appears to deponent 
that there is a question of good faith on the present motion." 
Under the circumstances, and in order to avoid similar accusa- 
tions of lack of good faith by reason of any agreement on our 
part to delay argument of the motion for dismissal, I have tele- 
phoned Mr. Stephens and advised him that we would be present on 
January 20 1n order to let Your Honor decide whether our motion 
should be held at that time or deferred for argument to another 


Hopes 
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date. le are prepared to go forward with argument. Under 
normal circumstances we would have no objection to some adjourn- 
ment in order to accomodate counsel, however, in view of the 
unseemly allegations concerning our good faith in the making 
of this motion, the repeated protestations of plaintiffs’ 
counsel that they are desirous of moving forward on this 
matter without delay, and the repeated demands of plaintiffs' 
counsel that defendants attend to matters associated with this 
proceeding through substitute or replacement counsel when and 
if necessary, we believe the defendants’ motion for dismissal 
of the complaint should be held at the earliest possible time. 


We shall, of course, file a formal affidavit in 
response to Mr. Stephens' affidavit. 


Respectfully yours, 
HODGSON, RUSS, ANDREWS, WOODS & GOODYEAR 
By 
Victor T. Fuzak 
VTF : skw 
Copies to: Hon. Edmund F. Maxwell 
United States Magistrate 


Raichle, Banning, Weiss & Halpern 


Victor ilanz, Esq. 
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*9 
xecutors 


Deceased 


Plaintiffs NOTICE OF MOTION 
FOR STAY OF DIS- 
-vs- COVERY PROCKEDI:ICS 
PINE HILL CONCRETE MIX CORP., N CIVIL 1970-277 


Defendants 


E 


Defendants move the United States Magistrate pursuant 


urt entered the 24th day of November, 


Oo 
© 


to the Order of this 
1974 for an order staying proceedings by plaintiffs under 

Rules 30 and 34 of the Rules of Civil Procedure, or otherwise, 
relating to depositions and discovery, pending the determination 
by the Court of defendants' motion for dismissal of the 


complaint. 


PLEASE TAKE NOTICE, that this motion will be brought 


on for argument before the United States Macistrate on Wednesday, 


January 29, 1975 at 3:30 o'clock p.m. at the United States 


Courthouse, Niagara Square, Buffalo, New York. 


Dated: Buffalo, New York 
January 24, 1975 


HODGSON, RUSS, ANDREWS, WOODS & GOODYEAR 


— 


By SY cvv / Fyak 
r z Victor T. zak 


A Member of the Firm 
Attorneys for Defendants 
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2 On Januar Ds 4 t lefendants served a motion 
to dismiss the complaint on the grounds: that the complain 


fails to state a claim upon which relief can be granted and is 


jurisdiction over the parties or over the subject matter of this 
action; that the defendants are entitled to summary judgment 
dismissing the :omplaint on the basis of «'ridavits and 
testimony already before the Court; and that the plaintiffs' 
claims are barred by the Statute of Limitations. That motion 

e on January 20. Pursuant to a request from 
plaintiffs' counsel, defendan' ' counsel acquiesced in an 
adjournment of the return date of the motion to February 10 
order to accomodate plaintiffs' counsel's schedule. After that 
agreement, plaintiffs' counsel filed an affidavit with the Court 
and counsel seeking a complete deferral of argument of the motion 
until completion by plaintiffs of discovery proceedings an 
amendment of their complaint, or until the pretrial conference 
immediately before trial of the action. On January 20 the Court 
declined to defer hearing of the motion for dismissal as 
requested but, on plaintiffs' application, ordered that plain- 
tiffs are to file affidavits in opposition to the motion by 
February 24, 1975, that memoranda of law for both sides are to 


ve filed by March 10, 1975, and that the Court will hear oral 


arguments on Maren 17, 1975. Discussion vas had at that time 
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claim The is no n the Rules of Civil Procedure 
permitting such an approach. On the contrary, as set forth in 
Rule 27, depositions before the commencement of an action are 
only permitted in very limited circumstances, in order to 


preserve testimony, and only upon specific netition to the 
Court. It is submitted that what plaintiffs are attempting to 
do in this matter is in effect to obtain discovery and inspection 


prior to the filing of a proper complaint, for the purpose of | 


delving into confidential competitive information for business 


reasons end for the purpose of attempting to determine if there 


is any conceivable ba upon which a legally cognizable claim 


can be made. 


(e) In view of plaintiffs' numerous requests 


adjournments with respect to motions and 


additional time 
proceedings in this matter, with which the Magistrate is familiar, 


the plaintiffs are not now in a position to raise objections to 


E the limited amount of delay which would be occasioned in these 


oceedings by staying depositions and discovery unti 


has had an opportunity to rule upon plaintiffs' motion for 


dismissal. The Magistrate is aware that the defendants have 


PEU 


procesded promptly with respect to all matters before the 


Sind have demonstrated their gocd 
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order be entered by the Magistrate that discovery proceedings by 
plaintif under Mules 30 and 34 of the Rules of Civil Procedure, 
and otherwise, be stayed until determination of defendants’ 


ending motion to dismiss the complaint in this action. 
p f I 


of Uc AT T Ew Ok 


Subscribed and sworn 


CAROLE L ZEIHER 
Notary Pubic, State of die a York 
Quatified in Ge ^07 : 26 
Mv Cor..sson C, 
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UNITED STATES DISTR 


WESTERN DISTRICT OF 


GEORGE C. FREY READY 
GEORGE C. FREY BATCHING 

HERBERT FREY and LOIS MUC 
of the Estate of GEORGE C. 


n 


VS. 


PINE HILL CONCRETE MIX CORP., 


REGENT SAND & GRAVEL CORP., PLAINTIFFS' MOTION 
LUDWIG F. KAHEL, JOSEPH PFOHL, FOR LEAVE TO SERVE 
PAUL M. PFOHL and FIDELIS H. AN AMENDED AND 
PFOHL, individually and as the SUPPLEMENTAL 
controlling and surviving COMPLAINT. 


Directors, Officers, Shareholders, 
Liquidators and Receivers ^f the 
assets of PFOHL BROTHERS, INC., 

a dissolved corporation, and 
PFOHL BROTHERS, INC., 


Defendants. 


Plaintiffs move the Court pursuant to Rule 15 of the 
Federal Rules of Civil Procedure for leave to serve an amended 
and supplemental complaint herein, so as to assert, the 
additional facts and claims which were revealed by plaintiffs' 


discovery of defendants' records and by p'aintiffs' investi- 
gation  subseqvent to the institution of this action, and to 
amend the title and change the name of the plaintiffs' corpo- 
ration to Frey Concrete, Inc., being the corporation resulting 
from the merger thereof, and adding as parties defendant, 
defendants' related and affiliated corporations known as 

Quadco Hauling Corp. and Lancaster Sanitary Landfill, Inc., and 
granting such other and furtt relief y be just and 


proper in the premis: 


sd 


upon 
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Plaintiffs’ Motion to Serve Amended Complaint. 


PLEASE TAKE NOTICE that the within motion is based 


the plaintiffs' proposed amended and supplemental complaint 


herein, dated March 7, 1975, the affidavits of Herbert G. Frey 


and Lois Muck, both sworn to March 7, 1975, and upon each of 


the affidavits, pleadings and proceedings heretofore filed or 


had herein to date. 


Dated: Buffalo, New York 


March 7, 1975. 


RAICHLE/ BANNING, WEISS & HALPERN 


By ( 9 
Arnold Weiss, a Member of the Firm 
Attorneys for Plaintiffs 
10 Lafayette Square 
Buffalo, New York 14203 
Telephone: 852 7587 


VICTOR T. FUZAK, ESQ. 

HODGSON, RUSS, ANLREWS, WOODS & GOODYEAR 
1800 One M & T Plaza 

Buffalo, New York 14203 


PLEASE TAKE NOTICE that plaintiffs will bring the 


within motion on for argument on March l7, 1975 at 2:00 P.R., 


being 


the date fixed by the Court for the argument of defendants’ ! 


motion dated January 10, 1975 for a dismissal of the complaint 


f 


and for summary judgment, or upon the date to which the aforesaid 


motion is adjourned by the Court. 


Dated: 


Buffal New York 


o, 
March 7, 1975. 


RAICHLE, BANNING, WEISS & HALPERN 


By Ae 
Arnold Weiss, a Member of the Firm 
Attorneys for Plaintiffs 
10 Lafayette Square 
Buffalo, New York 14203 
Telephone: 852 7587 


^. 


i 
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PINE HILL CONCRETE MIX CORP., 
REGENT SAND & GRAVEL CORP., 
LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 
a dissolved corporation, and 
PFOHL BROTHERS, INC., 


CIVIL NO. 
1970-277 


AFFIDAVIT 
OF | 

HERBERT G. FREY 

IN OPPOSITION TO i 

MOTION TO DISMISS | 

AND IN SUPEORT OF 

MOTION TO SERVE 

AMENDED AND 

SUPPLEMENTAL | 

COMPLAINT. 


Defendants. 


STATE OF NEW YORK: 


COUNTY OF E RI E: 


HERBERT G. FREY, 


I am 


successor by merger and change of name 


Ready-Mixed Concrete, Inc., and George 
inc. 

2. I make this affidavit in 
motion dated January 10, 1975 for a di 
and for summary judgment Deponent irn 


being duly sworn, 


President of Frey Concrete, 


;«mia 1 
s5missai 


deposes and says: 


Inc., the 


of George ( Frey 


n 
c 


. Frey Batching Plant, 


opposition to defendants 


of the complaint 


corporat 


e and 


s herein, 
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makes a part hereof, the affidavits heretofore submitted to the 
Court on behalf of plaintiffs in connection with the matters 
and proceedings heretofore had and taken herein. 

3. Deponent also submits this affidavit in support 


of pl^intiffs' motion for an order granting leave to serve 

an amended and supplemental complaint which will set forth 
the additional facts and claims which were revealed by 
plaintiffs' discovery cf defendants' records and plaintiffs’ 
investigations during the pendency of this action; as well a 
amending the name of the plaintiff corporations to “Frey 
Concrete, Inc."; and adding as additional ieferc nts 
Lancaste- Sanitary Landfill, Inc. and Quader Hav ung Corp. as 


requested in pla ntiffs' motion dated October 22, 1974. 


4. Both plaintiffs and defendants are engaged in 
interstate commerce as defined in t.e federal laws relating to 
antitrust and trade regulation, and they both compete in j 
industries which are engaged in commerce and which have a | 


material end significant effect on commerce. 


5. Botn plaintiffs and defendants are engaged in 
the business of manufacturing, selling, delivering and pouring 
ready-mixed concrete as "lows: directly in interstate 
commerce; on and across international waters; to and for 
instrumentalities of commerce; for che roads, airports, 


railways, waterways, channels and arteries of interstate 
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carriers; to companies engaged in interstate power and mess 


transmission; to manufactures of products which are themselves 
shipped in interstate commerce; for the highway, airports, 
bridges, waterways, immigration facilities, customs facilities, 
channels and arteries of international commerce; and for other 
sales and applications directly and indirectly to or for 
instrumentalities, arteries and channels of interstate and 
international commerce, to companies engaged therein, and for 


products shipped therein. 


6. Without attempting to be all-inclusive, and by 
way of specific example, more than 75% of the concrete business 
in Western New York consists of manufacturing, selling, deliver- 
ing and pouring concrete in, for and to interstate or inter- 


national projects of the following description: 


A. Airport projects sponsored jointly 
by the Greater Buffalo International Airport 
and the Federal Aviation Administration at 
Buffalo International Airport, and directly 
related to the runways, landing and take-off 
of airplanes, and to the enplaning and 
deplaning of passengers, in interstate and 


international air freight and 


passenger 


transportation and commerce; 
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B. Construction of and repairs and 
renovations to Federal Interstate, Federal 
and State interstate highways, including the 
New York State Thruway, Niagara Expressway, 
etc., under joint state-federal sponsorship 


and funding; 


C. Interstate and international common 


Railroad, Erie-Lackawanna Railroad, Lehigh 
Valley, etc. on road beds and trackage also 


| 
| 
| 
! 
| 
carriers by rail, such as the Penn Central | 
| 
I 
| 
used by international rail carriers; | 


D. Interstate, and internationally 
interconnected, public utilities including 
Niagara Mohawk Power Corporation, National | 
Fuel Gas Distributing Corp., New York State | 
Gas and Electric Corp. and New York Telephone | 

i 
Company which interconnects the Buffalo area | 
with the American Telephone and Telegraph 
Company and the Canadian telephone | 


facilities; 


E. Interstate and international bus 
and truck terminals, including the 
Greyhound Bus Terminal and the new 
Metro Bus Terminal which also serves 


Canada, and the various large truck 


terminals; 
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. rece + IL Z, 1 GO ` 

and Dam pro tS u 33 ur 1 on 
$ * — a + --— T 11 O 1 
of the Corp £ eers £ the ited 


improvements, Lancaster Flood Control 


T Project and the West Seneca Flood Control 


G. The International Peace Bridge 
connecting Fort Erie, Ontario, and Buffalo, 


New York; 


i H. Interstate radio and television 
stations, towers and facilities located 


in Western New York, including WBEN radio, 


and WBEN-TV television; 


I. Concrete products fabricated in 
the Buffalo area with concrete supplied 
by plaintiffs and defendants, including 
concrete highwey guard rails and pre-cast 
concrete retaining vall lattice type 


section manufactured by Cable Guide Co., 


L. J. Thornton and Guard Rail Company; 
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receive most of their Input or raw materials 
and ship most of their production or 
output, in interstate and international 
commerce, including: Bethlehem Steel 
Corporation, State University of New York 
at Buffalo, General Motors Corporation, 

| Ford Motor Company, American Brass 
Company, Republic Steel Corporation, 
Huron Cement Company, Spaulding F.ber | 
Company, Dunlop Tire and Rubber Corp., 
gra elevators and docks, Dresser 
Industries, F. N. Burt Company, 
Arcate Corpcration, Trico Products 


Corporation, etc.; 


K. Concrete users on international 
waters such as the Great Lakes and 
Niagara River requiring barging over 
international waters, including: barging 
con^rzc.e on Lake Erie for harbor break- 
walls and waterway retaining walls under 


the supervision of the Corps of Engineers 


of the United States Army, and trucking 
concrete over the International Railway 


Bridge for the City of Buffalo water 
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w 
Hh 


t 


the instrumentalities, arteries, 


channels of interstate commerce, which 


and extent of which can only be fully 
ascertained by further pre-trial 
depositions, and discovery, which is 
presently being held in abeyance herein 


at the request of the defendants 


Te In addition, the plaintiffs and defendants, as 
well as the other comparics engaged in the sale, production, 
delivery and pouring of ready-mixed concrete in the Western 
New York area, also make well over 50% of their expenditures 
for raw materials and equipment in interstate and inter- 


national commerce as follows: 


t, which constitute: 
approximately one-third of the 
selling price of concrete, 1s 

11 


imported by plaintiffs and defendan 


principally from Michigan and the 


497 


Supporting Affidavit of Hes bert G. 


reaa, -mixed 
aggregate 
in interstate and international 


commerce; 


C. Additives giving the concrete 
the special properties and applications 
requested by the customers are imported 


in interstate commerce; 


D. Almost all equipment, including 
ready-mixed trucks, batching plants arnd 
other associated equipment, is imported 


in interstate commerce; and 


E. Special lightweight aggregates 


imported by plaintiffs and defendants, 


including Haydite imported from the 


Province of Ontario, Canada (the imports 
of which by plaintiffs alone in 1973 and 
1974 amounted to $80,000.00), and 
defendants' lightweight perlite raw 
material, which is imported from the 


western part of the United States. 


Supporting Affidavit of Herbert G 


f * t 115 € 
LOI raw AateLlLiaisS, 41 
to customer or for € 


Sworn to 


before me 


7th day of Mar 175. 
A — ^ 

— * - — — ox 
—— A^ —n 7 


TERRY STYMCZYK 
Notary Public, 5!a^e of New Yoril 
Qualified in Erie County 


My Commission Expires March 30, 19 Ls 
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UNITED STATES DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING PLANT, INC., and 

HERBERT FREY and LOIS MUCK as co-executors 
of the ESTATE OF GEORGE C. FREY, Deceased, 


Plaintiffs, 


CIVIL NO. 
vs. 1970-277 
PINE HILL CONCRETE MIX CORP., 
REGENT SAND & GRAVEL CORP., AFFIDAVIT OF 
LUDWIG F. KAHLE, JOSEPH PFOHL, LOIS MUCK IN 
PAUL M. PFOHL and FIDELIS H. OPPOSITION TO 
PFOHL, individually ar. as the MOTION TO DISMISS 


controlling and survi ing 
Directors, Officers, Shareholders, 
Liquidators and Receivers of tke 
assets of PFOHL BROTHERS, o 

a dissolved corporation, and 
PFOHL BROTHERS, INC. " 


AND IN SUPFORT OF 
MOTION TO SERVE 
AMEN ED AND 
SUPPLEMENTAL 
COMPLAINT. 


Defendants. 


— — M — 


STATE OF NEW YORK: 
88 
COUNTY OF E RI E: 


LOIS MUCK, being duly sworn, depo ,es and Says: 


l. I am "n officer, to wit: Secretary-Treasurer of 
Frey Concrete, Inc., the corporation resulting from the merger 
of the two plaintiff corporations, and In ke this affidavit in 
Opposition to defendants' motion to dismis. and for summary 
judgment, and in support of plaintiffs' motion to serve an 


amended and supplemental complaint 


* 
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2. For a long tim rior to e institution this 
action on June 17, 1970, plaintiffs had experienced substantial 
economic coercion, discrimination, monopolization and other anti 


competitive practices from the predatory and monopolistic 
policies of the defendants in the ready-mixed concrete and the 


concrete grit and gravel aggregate businesses. 


3. These practices became more acute and more pointed 
in 1957 when defendant Pine Hill purchased plaintiffs' gravel 
supply, its Lease and Agreement, and its premises and facilities 
from Pfohl Brothers, Inc. Plaintiffs had sold the same to Pfohl 
in 1949 on the express written condition and covenant, agreement 
and understanding, and in the mutually expressed intent, that 
plaintiffs would be assured of a permanent, low cost, high 
quality and readily available source of gravel delivered without 
charge to their batch plant bins, so as to enable plaintiffs to 
compete effectively in the ready-mixed concrete and gravel 


businesses even though it had disposed of its gravel supply and 


washing plant. 


4. As would be expected, the Lease and Agreement 


between Pfohl thers, Inc. and plaintiffs contained many 


protective provis.ons, mechanisms and principles for the 


implementation of these objectives. It also set forth a 
detailed procedure for price íncreases and to insure compliance 
with conditions prevailing in other gravel pits, as well as 
guarantees against inordinate price increases which could hinder 
plaintiffs' competition with oth: concrete producers s as 


Hill. 


defendant Pine 
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plaintiffs further contained a pronibition against Pfohl 
Brothers ever entering the concrete ready-mixed business in 
the County of Erie. The purpose of this clause was to insure 
that plaintiffs would never be competing with, and have an 
adverse interest with respect to, their vital gravel supplier; 


and conversely that their vital gravel supplier would not have 


an adverse interest, conflict interest, or an adverse competitiva 


interest, to Frey. 


6. During the period that Pfohl Brothers served as 


plaintiffs' supplie:, plaintiffs were able to compete effectively 
against Pine Hill and plaintiffs business continued to increase 
on an annual basis and plaintiffs' share of the market increased, 


both on an absolute basis, and also as compared with Pine Hill's 


share of the market. 


7. During this period of time, from 1949 wnen 
plaintiffs contracted with Pfohl Brothers as their gravel 
supplier, to 1957, when plaintiffs' principal competitor Pine 
Hill entered the picture, the Lease and Agreement with Pfohl 
Brothers was performed according to both its Spirit and 
provisions, insofar as it involved the supply, aid free delivery 
into plaintiffs' bins of gravel. For example, whenever during 
this period, market or business conditions appeared to require 
the same, Pfohl Brothers would advise plaintiffs of a proposed 


price increase, and negotiations would follow and a mutual 


dec. ior was reached as to whether or not Pfohl Brothers would ? 
| 
be entitled to all or part of the proposed increase or none at 
r 
2 ^ b^ : 4 


all. Nor was there ever any attempt to modify or breach th 
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. 


delivery provisions of its Lease and Agreement. 


Brothers 
to 1957, 
increase 
and less 


the rest 


8. As a result of these negotiations between Pfohl 
and plaintiffs, during the pre-Pine Hill years of. 1949 


the parties would, as they did in 1952, negotiate an 


or price change for plaintiffs which would be different 


than the price increase charged by Pfohl Brothers to 


of the industry. This was all in recognition of the 


special contractual relationship which existed and the result 


of negotiations utilizing the machinery and procedures provided 


by the Lease and Agreement. (See Exhibit A annexed hereto, and 


to plaintiffs' motion dated June 7, 1971 for a separate trial). 


9. During this period of time, Pfohl Brothers 


apparently remained in a non-competitive position with respect 


to plaintiffs in the ready-mixed concrete business as was 


required by the 1949 Lease and Agreement. 


10. Recently, during the pretrial discovery proceed- 


ings in this action, plaintiffs learned that Pfohl Brothers had 


surreptitiously breached even this Agreement by acquiring a 


secret interest in Queen City Ready-Mixed Concrete, Incorporated. 
| 


ll. When Pfohl Brothers sold out to Pine Hill in 1957, 


Pfohl Brothers also sold to Pine Hill this secret interest which 


they held in Queen City Ready-Mixed Concrete, Incorporated. 


(See 1 18A of Pfohl-Pine Hill Sale Agreement dated August 18, 


1957, annexed hereto as Exhibit B). 


i 
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12 At the s time in 1957, Pfohl Brothers also 
sold to Ludwig Kahle their interest in Quadco Hai ling Corp., 
which was later resold to other members of the Kahle family. 


During the arguments before this Court when defendants were 
claiming 70¢ per ton for trucking, and then an increase to 90g 
per ton, by "outside independent truckers", they wrongfully and 
improperly withheld from the Court and from the plaintiffs: the! 
fact that Quadco Hauling Corp. was an affiliated and related 


corporation owned by members of the Kahle famil: fact that 


| 
! 
| 
| 
| 
Quadco Hauling Corp. is operating integrally with Pine Hill | 
Ready-Mixed Corp.; the fact that Quadco and Pine Hill use the | 
same telephone and telephone number; the fact that Pine Hill ana | 
Quadco e the same post office address and office personnel; | 
the fact that Pine Hill and Quadco use the same service garage | 
and maintenance facilities for their trucks; the fact that it | 
did not cost defendants, or Kahles or Quadco, 70¢ per ton or | 
90g per ton, or any reasonably close figure, to haul grit and 
gravel a couple hundred yards from defendants' washing plant to 
plaintiffs' bins; and, the fact that the so-called Quadco 


"independent trucks', wnose time and expenses were being fully 


paid for by plaintiffs under the Court order, were being 


utilized during most of that Same period in hauling materials 
for Pine Hill and without cost to Pine Hill -- thus giving 


plaintifrs a double whammy weapon against plaintiffs, 


13. Pine Hill, prior to its acquisition of Pfohl 
Brothers in 1957, was absolutely disqualified from acquiring 
either Pfohl Brothers, or plaintifs' grave] supply which was 


} 


owned by Pfohl Brothers -- regardless of whether or not an anti- 


! 


! Pine Hill has committed and continues the most blatant violations 


564 


Supporting Affidavit of Lois Muck 


competitive clause existed in the contract between Pfohl Brothers 


and plaintiffs. 


14. Plaintiffs have been informed and believe thet 
it is a basic and classic violation of the antitrust laws for 
a company to acquire the source of raw material supply cf its 
major competitor, and especially to thereafter manipulate the 


price and supply thereof to said competitor. In this respect, 


of the ant it rust „ d continues to utilize the leverages 


thereby obtainec c.er pla..tiffs in a continuing and presently 


! severe and concerted attempt to drive plaintiffs out of the 


‘under the antitrust laws, and the 1949 Pfohl Lease and Agreement, 


ready-mixed concrete business. 


15. Pine Hill's list of ready-mixed concrete 


acquisitions in the Buffalo area which disqualified it both 


from acquiring plaintiffs' source of gravel supply from Pfohl 


Brothers, is as follows: 


A. In 1949, Pine Hill was incorpo- 


rated in the ready-mixed business; 


B. In 1950, Pine Hill purchased 


Genesee Ready-Mixed Concrete Company; 


C. In 1951, Pine Hill purchased 


Depew Ready-Mixed Concrete Company. 
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16 Not even content with lett‘ng the matter rest there 
in 1959, two.years after Pine Hill purchased Pfohl Brotaers, it 
bought: the Verel Ready-Mixed plant on Electric Avenue in 


Blasdell; and in 1963, it purchased the Queen City Ready-Mixed 


Concrete Company and an exclusive dealinc contract. 


17. Ever since Pine Hill acquired Pfohl Brothers, Inc., 
Pine Hill has refused to comply with the provisions of the Lease 
and Agreement. Not only does Pine Hill compete with plaintiffs 
in direct violation of the contract, but Pine 11 refuses to 
comply with the pricing and price-de rm ung procedures 
contained in the Agreement. In fact, ine Hill even refuses to 
meet to discuss price increases but insists on its unilateral 
and conclusive right to arbitrarily set the price for plaintiffs' 
grit and gravel supplies regardiess of the contract and the 


prevailing pit prices. 


18. By reason of the foregoing wrong: ul practices of 
Pine Hill, and the anti-competitive actions which will be set 
forth later, plaintiffs' growth was arrested and its sales and 
production were and are substantially decreased from the pre 


Pine Hill period, and from their normal competitive ievel. 


19. Not only are defendants in the position of 
usurping and manipulating the prices of the supplies of their 


competitors' raw materials, but they have at the same time 
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enga on a program of pri cutting J O : 
pricing in an all-out effort to drive plaintifis out of the 
business. 

20. During last year's proceedings, we repeatedly 


showed the Court that defendants were propositioning and stealing 
our customers with promises of adhering to their August 1971 
prices of $22.00 per yard while they at the same time raised 

the grit, gravel and trucking prices they charged us to such 

an extent that pleintiffs had to increase their price to $23.70, 
7:25.00 per yard in order to 


and should have increased t to 


c tinue to break even. 


21. The proof that defendants were acting illegally 


in maintaining this $22.00 Her yard price is ascertainable from 
the fact that all expenses, and the price of all raw materials, 


have increased at least $3.00 per yard of concrete since they 


established their August 1971 price of $22.00 per yard. 


22. Pine Hill has now succeeded in taking all but 
three of plaintiffs' wall mix customers because plaintiffs 


cannot sell them concrete at Pine Hill's $22.00 per yard 


below-cost price. 


23. During the initial two days of pretrial discovery 


, 


which plaintiffs have been thus 


far allotted by defendants, 
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plaintiffs were able to discover the secret of Pine Hill's anti- 


competitive practices. 


24. On December 18 and 19, 1974 plaintiffs commenced 
their discovery of defendants' books and records, with the help 
of plaintifis' accountant Mr. Elwin G. Day, a certified public | 
accountant, and a member of the firm of Lathan, Lumsden, | 


McCormick & Co. 


| 25. It very soon became apparent that defendants were 
financing their below-cost sales of ready-mixed concrete, and 
their campaign to drive plaintiffs out of business, by subsidies 


from related companies to the extent of almost $500,000.00 per 


| 
| 
| 
| 
| 
| 
| 
year, or based on their 1974 volume of approximately 150,000 | 
yards, a "loss subsidy" of approximately $3.30 per yard. This 

made up the difference between the normal $25.00 break-even | 
price and defendants' unjustifiable and predatory below-cost | 
price of $22.00 per yard (See Affidavit of Elwin G. Day, sworn | 
to December 22, 1974, and Affidavits of Arnold Weiss, sworn to | 
December 27, 1974, and R. William Stephens, sworn to January 13, 


1975). 


26. Plaintiffs are now required to increase their 
basic price for wall mix concrete from $23.70 per yard to I 
$25.50 per yard but will still not be operating at a break-even 


point. However, Pine Hill is continuing their offensive and 
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predatory plan o 4intal t yard price in tne 
face of still further increases since last year, and pr 2cti y 
greater price increase coming on Apri „ 1°75 of $4.00 ton 


in 


increase in cement, cr roughly $1.00 per yard increase in 


te 


wholesale cost of production of wall mix concrete. 


27. In addition, and as appears in numerous 
affiaavits heretofore filed herein, all of which are incorpo- 
rated herein ani made a part hereof to avoid repetition, 
defendants have engaged in numerous other predatory, monopolistic 


and anti-competitive practices which can have no legitimate 


purpose, including: | 


A. Pine Hill used a tie and 
rebate F free fill in order to procure 
customers and prevent Frey from selling 
concrete. An important specific 
example of this was defendants' use ! 

| 
of free fill as a rebate or additional i 
tying consideration to obtain the 
concrete business for the Eastern 


Hills Shopping Mall. 


B. Pine Hill grants rebates 


or refunds to customers, including 


s 
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customers it has taken from Frey, and further 
cutting its predatory $22.00 per yard 
price so as to still further under- 


sell Frey Concrete, Inc. by over 


$3.00 per yard. 


C. One medium through which 
the rebates and free fill tie-in 
is accomplished is the proposed 
additional defendant Lancaster 
Sanitary Landfill, Inc. which is 
owned by the defendant Ludwig Kahle. 
Plaintiffs' initial investigation of 
defendants' records on December 18 
and 19, 1974 show that Lancaster 
Sanitary Landfill, Inc. is operated 
as a c* tive alter ego of Pine Hill. 
Each month, Lancaster Sanitary Land- 
“ill, Inc. pays Pine Hill yr 
administration and operative expenses, 
for land rental, for equipment rental, 
for employees' salaries, for labor, etc. 
enough money to substantially cover 
Pine Hill's losses in selling below- 
cost in its efforts to drive plaintiffs 


out of business. 
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Fox y , (D, 
and E nnexed ret € E a 
the month of August, 1974 Lancast 
Sanitary Landfill, Inc. paid Pine Hill 
approximately 837 0, and similar 
| 
sums were paid eac nth during 1973 


and 1974 (proportionately lower sums 
were paid during prior years in line 
with the lower cost of living then 

prevailing), as is shown on the 
summary figures at the bottom of 


| said Exhibits. 


D. Similarly, plaintiffs' initial 
inspection of defendants' records on 


December 18 and 19, 1974 disclosed 


that Quadco Hauling Corp. is also 


operated by Pine Hill and that during 


the month of August, 1974, Quadco paid 


Pine Hill over $12,000.00 and paid 


roportionately similar amounts in 


other months in compensation for Pine 


Hill's hauling expenses on behalf of 


Exhibits 


Quadco. (See H, I and J 


annexed 


reto). 


of 70¢ per ton. (See Affidavit of 


Hertert G. Frey, sworn to October 

24, 1974). It thus develops that the 
other proposed defendant Quadco Hauling 
Corp. is anothe- alter ego of Pine Hill 
which is operated by Pine Hill and 
which def endants attempted to use as a 
deceptive decoy to further bilk 
plaintiffs at a 70¢ per ton and 

then 90g per ton for alleged 
"independent truckers" hauling of 


grit and gravel. 


Plaintiffs charge that these efforts 


by defendants not only were intended to 


deceive the Court but were intended to 


further prejudice plaintiffs by increasing 


their expenses ard their selling prices 
and thereby increasing defendants' 
competitive price advantage, and that 
Quadco should be joined as an additional 


defendant along with Lancaster Sanitary 


Landfill, Inc. as they are both 
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and alter egos of, Pine 
defendants, and co-actors th the 
in attempting to monopolize, 
discriminate again nd prejudice 


plaintiffs in competing in the 


ready-mixed concrete market. 


E. It further appears that 


neither Pine Hill which operated 


and managed Quadco, nor Quadcc itsel 


actually expended or sustained, or 
were entitled to, either 70¢ per 
ton or 90g per ton for delivery of 
materials, but that their actual 


expenses were substantially less 


and that Pine "ill profited therefrom, 
all in disregard of plaintiffs' 1949 
Lease and Agreement vi h Pfohl Brothers 
which required Pine Hill to deliver the 


grit and gravel into plaintiffs' bins 


without any charge. 


F. Defendant Regent Sand & 


Gravel Corp. is further granting 


rebates and discriminatory discount: 
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"administrative and operative expenses 
which during most of the period 
involved was $7500.00 per month, 

or $90,000.00 per year (see Exhibit G, 
which was obtained during plaintiffs' 
initial discovery on December 18 and 
19 of defendants' books. Pine Hill 
and Regent continue to refuse to 
allow plaintiffs to examine its books 
and records relating to their actual 
cost of production of the grit and 


gravel involved so as to determine a 


fair and non-discriminatory price therefor 


(assuming that defendants Regent and Pine 


Hill are entitled to continue to own 
plaintiffs' supply, and the same is 
not returnei to plaintiffs as demanded 
in the complaint and in the amended 


and supplemental complaint) 
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28. During the entire period from 1949 to dat., 
defendants have also attempted to monopolize the gravel sources, 
supplies and washing plants in the Buffalo-Western New York area. 


At the present time, the defendants have exclusive control of 
all commercially practicable gravel lands, deposits and washing 
plants in Erie County, excepting only the washing plants at the 
Clarence Ready-Mixed site (which company is almost completely 


out of concrete grit and gravel, and uses almost everything that 


is available for its own ready-mixed production), and Dan Gernatt | 


in North Collins which is at the southern end of Erie County 


and about 43 miles from Lancaster. 


29. Defendants acquired this stranglehold on the 
gravel supplies in the Western New "ork area beginning in 1951 
when they bought out Genesee Sand and Gravel, which was followed 
by their purchase in 1954 of Buffalo Sand Company's Pavement 
Road Plant KI, their purchase in 1954 of Buffal- Sand Company's 
Sterling Plant #2 on Billo Road, followed by Pine Hill's 
purchse in 1957 of Pfohl Brothers Peppermint and Pavement Road 
washing plant and premises which serviced Frey's batching plant, 
and which was climaxed in 1968 by Pine Hill's purchase of 253 
acres of gravel lands in Alexander, New York (which land butted 
and olocked Frey's Alexander, New York gravel plant; and which 
hac no means of entrance or exit and was obviously purchased 
oaly for the purpose of curtailing and hindering plaintiffs' 


gravel supply and operations). 


- 16 - 
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30. After making all of these gravel acquisitions, 


and obtaining almost a 100% monopoly of all of the commercially 


available gravel deposits and wi ing plants in the Buffalo area, 


defendants t'.n began a course of cwuduct designed to utilize 
this grit gravel monopoly to the detri:sent of their chief 


competitor Frey Concrete, Inc. 


31. On February 6, 1968 defendant Pine Hill, in a 
transparently predatory offensive, made a tremendous and non- 
linear increase in the cost of grit and gravel to plaintiffs 

a 
and refused to enter into discussions or negotiations with 
plaintiffs, or utilize the price determining machinery set 


forth in the Pfohl contrac’. in relation to proposed price 


increases. 


32. The extent and nature of defendants' non-linear 


price increase gave away their true motives. Defendants 


increased the price of grit almost 50% going from $2.20 per ton 


in 1967 to $3.20 in 1968, or an increase of $1.00 per ton, 


| while at the same time only increasing the gravel lOg per ton 


from $2.40 and $2.20 per ton for No. 1 and 2 grit to $2.50 and 


82.30 per ton. 


33. Since concrete grit is a major essential -omponent 


of concrete as to which there is little or no substitutability, 
and since plaintiffs were defendants' sole major customer for 


concrete grit, it appears clear that Pine Hill was tailoring 
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its price increase to dis: plaintiffs’ concrete bu but 
as at the same trying to retain defendants' normal gravel 
business with customers other than plaintiffs. 


34. Defendants proved that they have the ability to 
manipulate grit and gravel prices in accordance with their 


1 


desires. In 1974 they proposed to increase the grovel prices 

by 50¢ per ton but did not propose any increase in the grit 
prices -- because they admittedly were then trying to push the 
sale of grit by having plaintiffs resume their grit purchases 
(see Affidavit of Lois Muck, sworn to July 17, 1974 and Chart of 


comparing grit and gravel prices annexed thereto; and Affidavits 


of defendants' officials in support of the price increase). 
P 


35. At all times since they acquired the Pfohl 
Brothers gravel business and plaintiffs' gravel supply Lease 
and Agreement, washing plant, and source of gravel, plaintiffs 
have constantly refused to discuss prices or implement the 


price-determining machinery in the contract for concrete grit 


' and gravel. 


36. Defendants have unilaterally and arbitrarily 
fixed concrete grit and gravel prices without any regard to the 
market or defendants' production costs, and have all the while 
reaped the triple benefit of exorbitant profits on their grit 
and gravel sales to plaintiffs; of their greatly reduced cost 
of grit and gravel to themselves; and, of the profits mac? from 
sales to customers and to Frey's customers who switched to Pine 


1 219 hiert "e 1 vac tha 
Hill because of Frey's inordinately nign pric which was the 
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direct result of defendants' high prices. g 


37. Defendants have envisioned, planned and carried 
out a multiple assault on plaintiffs’ business by: raising 
plaintiffs' costs of production; cutting defendants' own selling 
prices; financing defendants' reduced selling prices by their 
inordinate gravel profits; further financing defendants' low 
cost sales by using profits from fictitious alter egos such as 
Lancaster Sanitary Landfill, Quadco Hauling, Corp., Regent 
Sand & Gravel Corp., etc.; granting rebates and discounts to 
customers; granting free merchandise in the form of fill to 
customers; tying free fill to concrete purchases; acquiring 
an almost complete monopoly on gravel deposits nd washing 
plants in the Buffalo area; acquiring a substantial number of 
competitors in the ready-mixed concrete business in the 
Buffalo area, including the customers of one of said companies; 
discriminating against plaintiffs in the delivery of the over- 
priced gravel; watering the gravel with as much as 5X excess 
water thereby effectively increasing prices by 5%; discriminat- 


ing against plaintiffs by selling them unmarketable, defective, 


dirty, improperly graded and otherwise defective and undesirable | 


grit and gravel; forcing plaintiffs to import gravel into the 
Buffalo area from far distant plants (approximately 43 miles); 
importuning plaintiffs' customers with depressed below-cost 


prices in the face of abnormal price increases of cement, fuel 


, 


materials and supplies, and "double digit" inflation which 


[s e ts themselves cited t t — n suc of a 
increase in their ravel pri to plaintiff continuing to 
entice and keep customers from plaintiffs wi of 
continuing in 1975 to adhere to said below-cost August, 1971 


prices; and continuing to adhere to said August 19 


and continuing to use them as a weapon and enticement to obtain 


the remainder of plaintiffs' customers. 


4 


38. The facts supporting the foregoing statements 
are set forth in this affidavit, and in the affidavits 
referred to herein, and in all of the affidavits which have 
been heretofore submitted to this Court, as well as in the 


depositions which have been taken by defendants of plaintiffs. 
P p 


39. Unfortunately, plaintiffs have only had two 
days of discovery (December 18 and 19, 1974) of defendants’ 
books and records and even then were only accorded limited 
access to certain books and records and after considerable 
waiting and wastage of time. Defendants refused to allow 
defendants further inspection, or inspection of all of the 
relevant and rec sted books and records and have now moved 


this Court for a stay of further discovery by plaintiffs. 


40. Plaintiffs submit that, in two days of hindered, 


delayed and partial discovery of some limited books, that they 


were able to prove without any question that defendants are 
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subsidizing their below-cost sales by almost one-half million 


dollars from their related and alter ego companies, and that 


the grit and gravel prices they are attempting to charge 


plaintiffs, and the wrongful trucking charge they are trying 


to impose on plaintiffs, are unreasonably high and doubly 


profitable to defendants, since they not only caused an 


inevitable increase in plaintiffs' concrete prices, but 


financed defendants' lower prices. Defendants have thus placed 


plaintiffs in a vicious circle of higher costs of production 


and decreasing customers, with defendants as the direct and 


intended beneficiary thereof, by reason of their profits on 


the unreasonable prices and their increased profits from the 


customers taken from plaintiffs. 


"i 


41. A full examination of defendants' records and 


depositions of defendants’ officers will demonstrate even more 


clearly how vicious and how predatory has been defendants ' 


assault on plaintiffs' business, its sources of supply, and 


its customers. 
42. Defendants should be precluded from making this 


motion, and it should be denied, or at least deferred until 


plaintiffs have completed their discovery and can stand on an 
equal footing with defendants who have had complete discovery 


of plaintiffs' records and complete examination of its officer: 


and personnel. 
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43. As we have previously told the Court, defendants 
predatory actions caused us a loss of over $220,000.00 last year 
and we are continuing to operate this year on a loss basis. 


Defendants are living on the profits they are gathering from us 
from the artificially fixed and unreasonably high gravel and 
trucking prices, from the increased sales to the customers that 
i they have been able to take away from us by reason thereof, and 
from the almost half-million dollar annual "below-cost 
subsidy which they are utilizing to finance their buccaneering 


attempt to drive us out of the ready-mixed business. 


44. Defendants are entitled to have their landfill 
and trucking business, (they are also entitled t» have a gravel 
business but they are specifically prohibited by the antitrust 
laws, and by the Pfohl Lease and Agreement from owning our 
gravel supply) but they are not entitled to use these businesses 
in a conspiratorial, concerted, predatory ànd monopolistic attempt 
to increase our prices, decrease our sales, and undercut our 


prices by sales far below their own actual cost. 


45. When we commenced this action, we were only 
partially aware of the manner in which defendants were able 
to carry on this concerted and wrongful effort, and the full 
nature and extent of their activities. During the course of 
the litigation, during our continuing investigation, and most 


g 


importantly during the two days of discovery, we have learned 


how defendants are financing this assault on our business. 
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46. After the long-delayed completion of their 
cwn discovery, and with a desire to prevent our discovery, 
defendants move the Court to stay any further discovery 


on our part and to dismiss our complaint. We think that this 


& 
E 


not only shows how fearful they ere of this litigation, but 
further exemplifies their intent of utilizing the knowledge 
which they gained during the discovery of our weakened 
financial position to maintain and increase their efforts 
to drive us out of business. The fact that they are 
continuing their $22.00 per yard price, even in the face 

of their increases in raw waterials prices thus far this 
year, especially when coupled with their rebate policy of 
$2.00 per yard, demonstrates the competitive disadvantage 


they are able to maintain of up to $5.00 per yard of concrete. 


47. We cannot finance loss sales even at 
$25.00 per yard but they are able to subsidize their 
loss sales at $22.00 per yard. Pine Hill can do this 
because their volume of 150,000 yards, is subsidized by 
almost $£00,000.00 per year, and further made feasible 


by the increased volume they obtained from our customers 


by utilizing the below-cost price to begin with. 
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^ Tt f t ir 
am and supplement l 1 sking ave 
of this Court to serve and we a cor lent they will 
further demonstrated by examination of defendants' books 


by us and by our accountants; and that 
dismiss this case now that we have started our discovery and 

in two partial days of limited examination have made such 
amazing revelations of their financial strategy and assault, 
demonstrates both defendants fear and their bad faith in 

dealing with us in what was clearly understood to be a mutual 
exchange of information on the discovery so as not to constitute 


a competitive disadvantage to either side. 


Sworn to before me this 


7th day of March, 1975. 


— 


Ls Dubna, Sate of ie Owe 


Qua Mod in 2: Courty 7 


n March JO 19. ^ 
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PHONE: REgent 1432 


GEORGE ( FREY 
Batching Plant, Inc 


5393 WILLIAM STREET LANCASTER, N. Y 


Fru Bros., Inge, 

Pfohl Reed, 

Cheektowaga, I. Y, 

Own saspe í « 


This is to confirm our agreement and under 
standing of August 19, 1953, 
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aee yy A ES taring 
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Plant, Ine are ordinarily adjusted on April ist of 
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We Comply With State and Felera: Labor Laws 
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MAY 6 18/5 
0 —  CMIRE, BANNING, WEISS & Hinir ud 
RET=, INC. 
NC., and ` POSTMARKED 
~executors 
deceased 
Plaintiffs AFFIDAVIT 
IL /'ONCRET5 XIX CORP. CIVIL 1970-277 
SAUD & GRAVET RP, 
| . KAHLZ, JOSEPH PFOHL, 
PFOHL and FiDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, ' 
Liquidators and Receiver S of the 
assets of PFOHL BROTHERS, INC., 
a dissolved c dd ian and 
PFOHL BROTHERS Ine 
Defendants 
STATE OF HEW YORK ) : 


COUNTY OF 


1975 affie 


nlaiíntiffs 


January 10, 


avit* of iicrbert G. Frcy and Lois 


VICTOR T. F'ZAK, beinrz duly sworn, deposes and states: 


i. ‘This affidavit is filed in response to the March 7, 


Muck on bchalf of 
» and in further support of defendants' motion of 


1975 for dismissal of the complaint. 
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characterizing and infecting plaintiffs’ p I 

, 

submit, be accepted as a substitute for facts and reasoned 
consideration n t itrary, cefendants jibmit that the 
redundant and stert 1ccusations o rongdoing ani the use of 


illustrate and confirm tne 


4 het * ^ me " " 
plaintiffs' claims: loubl 4 
"a deceptive decoy to further bilk plaintiffs", "how vicious 
and how pr« been defendants' 


business", "their buccaneering attempt 
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adjectives and language, and the conclusions, and the wild accusa- 


tions, and the redundant claims, and the misstatements, were 
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1 wmm ot nati fel aS 321 A 1 3 "oh u d 
eleted fr. lair Ps“ affidavits, and a search were made for 
relevant ets, {ttle be left f t} napers filed on 
912 r 112 , D€ |f 
rthe it t that although plaintiffs move for 
per to file ar 


t, and make repeated 


reference to such an amended complaint, no proposed amended 3 
mplaint 1 e {ded to the Court or counsel. 
i mme affidavits filed by plaintiffs are principally 


(a) here is no answer to defendants' analysis : 
demonstratinr that the comnlaint does not allere facts sufficient 
to state a claim upon which this Court could grant any relief. 
Plaintiffs make no effort and provide no information to the 
Court in affirmative support of the complaint. Indeed, plain- i 


5 tacitly concede that the complain icient and 
insufficient by talking of the filing of an amended complaint. 
this action was instituted in 1970. No amended complaint may 
be filed without the express permission of the Court. lo 
anplication for the ftling of an amended complaint is nroperly 
"ade unless the proposed amended pleading, 13 annexed to the 
moving, papers. No proposed amended complaint has been filed. 


In addition, irrespective of plaintiffs' failure and inability 


after five y ^rs of litigation to file a lerally sufficient 
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] plant are: Lancaster Stone 


Clarence, New York (four and one-half miles). That 

crushed stone is, and can be, broadly used in ready- 
mixed concrete is further evidenced by the facts 
that all ravements on the New 


w York State Thurway are 


of portland cement concrete with crushed stone, as 


well, for example, as Highway I-90 and the Robert 
Moses Parkway. Plaintiffs’ own admitted use of 
crushed stone rather than gravel further establishes 
the basic interchanreability or substitutability of 


the two aggregates. 


(c) Plaintiffs provide no factual information to 


Support the generalized conclusory claims of Jurisdiction. No 


facts are shown to the Court to establish the relevant market, 


to establish that there are any sales of ready-mixed concrete 


in interstate commerce, or to establish that the business itself 


has any material and substantial affect on interstate commerce. 


Unsupported speculations or opinions from unqualified sources 


cannot, of course, be accented or relied upon. On this important 


threshold issue, the Court is entitled to facts not unsupported 


conclusions. Plaintiffs have not pleaded or proffered any facts 


to support a finding of jurisdiction. 
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of unlawful conduct, and that the conduct results in an undue restraint 
of inters ate trade which is so unreasonable as to prejudi the publi 
interest. It is not suf 'lent merely to plead conclusions in these 
respects -- facts must be pleaded from which the c nclusions can 
reasonabiy bc draun. % Such tacts are pleaded by plalntirís. Indeed, 


the Court 1s not advised What interstate commerce is alleged to be 


affected. There is no interstate commerce of gravel, sand or ready-mix 


concrete. 


Nor nas plaintiff pleaded or offered facts to establish that 
defendants" alleged illegal conduct had or has any Substantial or ; 
direct affect on interstate commerce. If plaintiffs are to avoid 


dismissal of their complaint and claims on this application they must 


Satisfy the burden of Placing facts before the Court in Support of their 


conclusory claims. This plaintiffs have not done. 


Plaintiffs must also demonstrate the existence of facts to 
Support the conclusory allegations of undue restraint of interstate 
commerce. Once again, although plaintiffs have had every opportunity to 
do so, they have provided the court with no facts which would Support 
a finding that defendants have been guilty of an undue restraint of 
Interstate commerce. the Feieral Antitrust Statutes are not intended 


to prolect the business from loss in a competitive market. And yet, 


nen all of the words of Plaintiffs are sifted and winnowed, what is left 
is simply the Claim that plaintiffs have been "losing money" in the | 
ready-mix business -- a situation which, if true, can be the result 

of plaintiffs" own apparent inefficiency and ill-advised management, 


the depressed condition of the total market, or other causes wholly 
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73-1012, decided 
emphasis that court 
illeged antitrust actions overre 
a case in point. Although thi matter há been ending for five year 


laintiffs are wholly unable, ev ; s date, to ide 1e Court 


ith facts which, if proved, would t ^f under any Federal 


ititrust statute. Accordingly, deponent respectfully requests 


iefendants' motion for dismissal of the complaint be granted for 


reasons stated in the Notice of 


4orn to before me 


day of April, 1975. 
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WESTERN DISTRICT F NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCH 3 PLANT, INC., and 

IERBERT FREY and LOIS MUCK às co-executors 
of the Estate of GZORGE C. FREY, deceased 


Plaintiffs 
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PINE HILL CONCRETE MIX CORP. 
REGENT SAND & GRAVEL CORP. 
LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PPOHL and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 
& dissolved corporation, and 
PFOHL BROTHERS, INC. 


Defendants 


STATE OF NEW YORK ) 


: SS. 
COUNTY OF ERIE ) 


Affidavit of Norman M. Moran. 


RECEIVE) 


Mays 1975 
RAICHLE, BANNING, WEISS & HALPERN 


AFFIDAVIT 


CIVIL 1970-277 


NORMAN M. HORAN, being duly sworn, deposes and states: 


l. This affidavit is filed in response to the affida- 


vits of Herbert G. Prey and Lois Muck sworn to March 7, 1975. 


Answer to March 7, 1975 Affidavit of Herbert O. Prev: 


2. Defendants deny the wholly conclusory, non-factual 


Statements in paragraph 4. 
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3. Defendants deny the conclusory allegation that both 
plaintiffs and defendants are engaged in the ready-nixed concrete 
business "directly in interstate commerce" as alleged in para- 


graph 5. 


4, Defendants deny the allegations as set forth in 
paragraph 6 and that the use of ready-mixed concrete in the 
projects or for the purposes Gexzribed or conclusorily stated 
in paragraph: 5 and 6 constitute activities “in interstate 
commerce" or materially affecting interstate commerce so as to 
bring the business of the part tes within the jurisdiction of 


the federal laws. 


Plaintiffs afford the Court with no factual basis for 
the unsupported speculation that 75% of the concrete business in 
Western New York "consists of manufacturing, selling, delivering 
and pouring concrete in, for and to interstate or international 

a 


projects . . . No source is disclosed for the stated conclu- 


sion. Mr. Frey has ín no sense been qualified 3s an expert with 


ii knowledge of the facts required to make such an assertion. His 


testimony on deposition indicates that he ís not an expert and 


oer not have the basic factual information required to state 


such & conclusion. To deponent's knowledge there are no 


published or otherwise available statistics or information to 


support a statement of conclusion of the type made. Plaintiffs 


provide the Court with no source or basis for the opinion piven. 
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Apparently the view ‘s espoused that if concrete is used in any 
building or construction project in any way relating to inter- 
State commerce--even in name only, such as the "International 
Railway Bridge" which goes from one place in New York State to 
another place in the State--the business is subject to federal 
antitrust jurisdiction. Defendants are advised by counsel that 


this is not the case. 


5. Again, in paragraph 7, plaintiffs' president 
expresses an opinion without providing any factual basis.  More- 
over, defendants do not import cement as erroneously stated. 
Defendant Pine Hill orders cement locally, frc. local distri- 
butors which fill the orders from material maintained in stock 
locally. Upon information and belief, the same is true of 
plaintiffs. The same is true of the articles described in B. 
and D of paragraph 7. On occasion, defendant Pine H111 purchases 


haydite from Can*da,.the amount being inconsequential in contrast 


' with total dollar and quantity volumes of other materials. Defen- 


dants "import" no perlite from out of New York State. 


6. The statement in paragraph 6L that plaintiffs' 
pretrial discovery "is presently being held in abeyance herein 
at the request of defendants" is false. Plaintiffs at their own 
election determined to discontinue the discovery which they had 


commenced. 
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7. Mr. Frey has presented no facts upon which a 
finding could be made that this Court has ju: Psdiction over 


the matters raised in the complaint. 


Answer to March 7, 1975 Affidavit of Lois Muck: 


8. Defendants deny the allegations of paragraphs 2, 
3, 4 and 5 and assert again that such allegations do not support 
a findirg of jurisdiction or of any claim cognizable by this 


Court. 


9. No facts are stated to substantiate the bare con- 
clusions in paragraph 6. To deponent's knowledge there is no 
way that Mrs. Muck could determine what plaintiffs' "share of 
the market" was either on an absolute basis or relative to Pine 
Hill. The Court is left completely in the dark concerning the 


source or the basis--if any--for t! allegation. 


10. Mrs. Muck has admitted in her testimony on deposi- 
tion that she is possessed of no personal knowledge to support 
the claims made in paragraphs 7, 8, 10 and 11. Claims of 


"surreptitous" breach of agreement are irrelevant and incorrect. 


11. Defendants have responded to the false claims set 
forth in paragraph 12 on previous occasions. The Court will 
recall that plaintiffs were in no w^v obligated by this Court's 


order of June 7, 1971 to hire and pay defendants for trucking. 
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If plaintiffs actually felt the trucking charge provided in the 
order was excessive, they surely would have done their own truck- 
ing, as they were free to do. What defendants advised the Court 


in previous proceedings was that the indevendent zone trucking 
rate was $.70 per ton, more recently increased to $.90. The 
statement that defendants "wrongfully anc improverly withheld 
from the Court and from the plaintiffs" the matters recited is 

a base canard. As previously stated in testimony and papers 
filed by defendants, Quadco is not an "affiliated" or "related" 
corporation. Quadco is not openating "integrally with Pine 
Hill". The facts concerning telephone numbers and mailing 
addresses are,of course, a matter of public record and knowledge, 
and of no relevance or significance. Contrary to the statement 


made, Pine H111 owns no hauling trucks. 


The absurd reference to a "double whammy weapon" 18 
also false. Whatever use Pine Hill makes of Quadco trucks is 
paid for in full to Quadco. Plaintiffs are completely free to 
provide and arrange for their own trucking--and in fact have 
been doing so. All of these repeated allegations und accusa- 


tions are wholly irrelevant in any event. 


12. Defendants deny the allegations in paragraphs 13 
and 14, which are in any event conclusorily stated surplusare. 
To deponent's knowledge there are and were no such commanies 


as described in paragra- 15B and C. The Verel plant mentioned 


11 
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1n paragraph 16 was a small, insignificant installation. As to 
Queen City, Pine Hill purchased its fixed assets when it elected 


to discontinue business. 


3. Defendants deny the once again repeated conclusory 
allegations of paragraphs 17 through 48 inclusive and in further 


specific response state: 


(a) Plaintiffs' alleged "prices" are, as demonstrated 
by the testimony of their own representatives, a fiction. Plain- 
tiffs have consistently engaged in a practice of tailoring prices 
to obtain jobs in competition with the rest of the market. The 


plaintiffs have no meaningful list prices. 


(b) Pine Hill's concrete business is not "subsidized" 
by any other business, as 80 blithely and falsely claimed. 
Plaintiffs, inadvertently or otherwise, mislead the Court with 
the various claims of "subsidy". All payments received by Pine 
Hill from Quadco, “ron Lancaster Sanitary Landfill, Inc. or from 
any other firm or person doing business with it are received as 
reimbursement of expenses paid out by Pine Hill, or as payment 
for services, goods or equipment provided by Pine Hili. Plain- 
tiffs make the astonishing representation the Court that the 
total of such payments to Pine Hill constitute net receipts to 


Pine Hill, that Pine Hill has no expense in providing the goods, 


services or equipment for which the charges are made. The 
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falsity of such representations to the Court (e.g. that ir 1111 
"subsidized" to the extent of $500,000.00 a year or for 
that matter, to any extent) is demonstrated by Exhibit C to the 
Muck affidavit. That Exhibit is u statement of charges to 
Lancaster Sanitary Landfill for equipment rented by Pine Hill 

to that company at industry accepted rates. Obviously, Pine 
Hill incurs direct and indirect costs and expenses to own and 
provide the equipment, and the payment it receives in rental 
goes toward covering thses costs and expenses. To indicate the 

| contrary to the Court is false and misleading. Deponent can and 
does state categorically that Pine Hill receives no "subsidies" 


from any company. 


(c) Pine Hi11 granted no free fill as a "rebate" or 
"additional tying consideration" on the Eastern Hills Shopping 
Mall. The assertion tc the contrary in paragraph 27A is another 


false statement. 


(d) Pine Hill grants no "rebates" or "free fill tie- 


ins" as repeatedly claimed to the Court. | 


(e) Allegations of "captive alter egos" and the like 


are false. 


(f) Pine Hill does not operate and manage Quadco. 
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(g) Regent Sand & Gravel Corp. does no. grant "rebates 


577 


and discriminatory discounts" as falsely stated in paragraph 2[F. 


(h) The claim in paragraph 28 that defendants have 
control of all commercially practicable gravel lands in the 
Buffalo-Western New York area excepting only Clarence Sand k 
Gravel and Dan Gernatt is such an irresponsible and patently 
incorrect claim that it should demonstrate to the Court the 
lengths to which plaintiffs are prepared to go in providing 
the Court with inaccurate information in order to continue to 
harass defendants with this suit. There are almost innumerable 
gravel deposit sites in the Erie County area. As demonstrated 
in previous affidavits, plaintiffs have themselves admitted 
this fact and have admitted years of dealing in gravel proper- 
ties. It is clear that plaintiffs have actually purchased 
concrete sand and gravel from other sources of supply in the 
area: Batavia Sand & Gravel; Buffalo Slag Co.; General Crushed 


Stone; and Frey Sand & Gravel Co. 


There are geologically identified gravel devosits 
containing quality sands and gravels in the Clarence, New York 
area with deposits averaging 10 tc 30 feet thick; deposits 
north ef South Newstead averaging 20 feet thick; deposits in 


the Alden, New York area varying from 20 feet to some 50 feet 


thick, to name but a few of the areas of deposits. Any claim 
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that there are no remaining available sand and gravel 


the Erie County area is, simply stated, patently false. 


Moreover, plaintiffs themselves own vast supplies of 
sand and gravel in Alexander, New York, where plaintiffs operate 
their own major washing plant. From this plant and these hun- 
dreds of acres of gravel properties plaintiffs make general sales 
of sand and gravel to others and supply their own Union Road con- 
crete batching plant. Plaintiffs' Alexander gravel plant is 30.8 
miles from their Union Road batching plant. Plaintiffs could if 
they wished fully supply their sand and gravel requirements for 
their Peppermint Road batching plant from their Alexander depos- 
its. The distance between the latter two points is 24.1 miles. 
| However, instead of doing so, plaintiffs are attempting to force 
defendants to supply their Peppermint Road requirements from 
defendants' limited supplies of gravel. I refer the Court to 
pages 13-16 of my affidavit of January 10, 1975 setting forth 
the testimony of plaintiffs' president that, in substance, if 
plaintiffs have any problem concerning supply of gravel--which 


defendants deny--it is of plaintiffs' own making and control. 


(1) In addition, there are readily available supplies 
of crushed stone in proximity to plaintiffs' Peppermint Road 
plant from which plaintiffs could--if they wished--obtain 
complete supplies of aggregates for that plant. Crushed stone 


can, in most instances, be used in ready-mixed concrete as the 
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, aggregate. Both gravel and crushed stone are generally accented 
aggregates in ready-mixed concrete. The cost of each is gener- 


ally comparable. Plaintiffs' claims of absolute need to obta 
gravel from defendants for their Peppermint Road plant are 


completely insubstantial. If plaintiffs can economically supply 


their Union Road batcher plant from their Alexander gravel plant 


(30.8 miles), they can supply their Peppermint Road batcher 
plant from their Alexander gravel plant (24.1 miles). Moreover, 
*Mere are sources of crushed stone in immediate proximity to 
plaintiffs' Peppermint Road plant from which plaintiffs could 


obtain their requirements of regates. That crushed stone 


or gravel can be used in ready-mixed concrete 1s uncontrovert- 


ibly established by the following excerpts from controlling 


Specifications and Definitions: 


1. New York State Department of Transportation 
(NYSDOT): "Standard Specifications for Con- 
struction and Materials", January 2, 1973 
(most recent specs and those now in use.) 


103-01 FINE AGGREGATE (pages 598-601) 


"SCOPE. This specification covers the material 
details, quality requirements and methods for 
sampling and testing fine aggregate generally 
used in portland cement concrete ------------ is 


"MATERIAL REQUIREMENTS. Fine Aggregate shall 
consist of natural sand or manufactured 
sand -----------------------2-2--------------- v 


703-02 COARSE. AGGREGATE (pages 601-608) 


"SCOPE. This snecification covers the material 
details, reauirements and methods of testing 

for sampling and testing, coarse aggregate 
generally used in portland cement concrete, --." 
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"MATERIAL REQUIREMENTS. Coarse Agrregates shall 
consist of crushed stone, crushed gravel, screened 
gravel, or crushed air-cooled blast furnace slap, 


American Society for Testing Materials (ASTM): 
"Standard Definitions of Terms Relating to 
Materials for Roads and Pavements” (ASTM Designa- 
tion: D8-72). 


Aggregate - "The inert material, such as sand, 
gravel, shell, slag, or broken stone or combina- 
tion. thereof, with which the cementing material 
is mixed to form a mortar or concrete." 


American Society for Testing Materials (ASTM): 
"Standard Specification Tor Concrete Aggregates" 
(ASTM Designation C33-71a). 


"SCOPE. This specificaticn covers fine and coarse 
aggregate, other than lightweight aggregate, for 
use in concrete." 


FINE AGGREGATE 


"General Characteristics. Fine aggregate shall 
consist of natural sand, manufactured sand, or a 
combination thereof." 


COARSE AGGREGATE 


"General Characteristics. Coarse aggregate shall 
consist of gravel, crushed gravel, crushed stone, 
or crushed air-cooled blast furnace slag, or a 
combination thereof WT 


Portland Cement Association (PCA): "Design and 
Control of Concrete Mixtures", lOth ed. 1952. 
Chapter 2, Materials for Concrete (page 11) 
Apgrregates. "In the following discussion of 


aggregates it is assumed that the materials used 
Will be from a commercial plant; ------~-----~- 3 
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"The commonly used aggregates are sand, gravel, 
crushed stone and blast furnace slag." 

5. Portland Cement Association (PCA): "Cement 
Mason's Manual for Residential Construction", 


1960. 


Fundamentals of Quality Concrete (page 7) 


Aggregatcs 


"Fine ag. egate consists of sand or other 
suitable fine material." 


"Coarse aggregate consists of g^avel, crushed 

stone or other suitable materials larger than 

1/4 inch." 

Lancaster Stone Products in Lancaster is four miles 


from plaintiffs' Peppermint Road plant.  Houdaille Construction 


Materials in Clarence is four and one-half miles. 


Plaintiffs' claims of the unavailability of required 


aggregate--except from defendants--is clearly without substance. 


(j) Pine Hili sells at prices required by the 
competition of plaintiffs and others, and by the general 
condition of the ready-mixed market, which, for the past six or 
more years has been ^xtremely bad from the standpoint of 
suppliers. In addition to plaintiffs, Pine Hill must compete 


with the following companies which are actively engaged in the 


ready-mixed concrete business in Erie County: 
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Niagara Cor rete 
William Bender 
Clarence Ready Mix 
Schabell Ready Mix 
Riley Ready Mix 
Riefler 

Quality Concrete 
Town Line Ready Mix 


Stone Concrete Mix 


15. Defendants respectfully submit that plaintiffs 


j| have 


(a) failed to state any claim in its complaint on 


which relief can be granted; 


(b) completely failed to allege facts in its complaint 


to establish that this Court has jurisdiction over the claims 


made; 


(c) totally failed to present any facts to the Court 


on this motion to suf rt the conclusory claims of jurisdiction 


based on alleged interstate commerce; 


(d) 


and nave failed to present any facts to avoid 
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defendants' request for surmar; idgment. 


Subscribed and sworn to before 


Motory Peblic Stole of New York 
Qualified ia Evie Cownty 24 
" My Commission Exspieen. or. 20, 19. 
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UNITED STAYES DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK 


| GEORGE C. FREY READY -MIXED CONCRETE, INC., 

| GEORGE C. FREY BATCHING PIANT, INC., and 
HERBERT FREY and LOIS MUCK as co-executors 
of the Estate of GEORGE C. FREY, Deceased, 


| 
Plaintiffs, 
I 
| 


CIVIL NO. 
vs. 1970-277 


PINE HILL CONCRETE MIX CORP., 
REGENT SAND & GRAVEL CORP., MOTION 
LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL and FIDELIS E. 

| PFOHL, individually and as the 

| controlling and surviving 

| Directors, Officers, Shareholders, 
| Liquidators and Receivers of the 

| assets of PFOHL BROTHERS, INC., 

a dissolved corporation, and 
PFOHL BROTHERS, INC., 


Defendants. 


| 
| Plaintiffs move the Court for an Order compelling 
| defendants to allow plaintiffs and their attorneys, accountants 
| and representatives, discover, inspect and copy defendants ' 


books, papers and records relating to the matters involved in 


this action. 


This motion is based upon the annexed affidavit of 


James J. Neill, Jr., swora to May 5, 1975, and upon all of the 


other pleadings and Proceedings heretofore had and taken herein. 


RAIC $ EISS 
Dated: Buffalo, New York HKE BANNING, WEISS & HALPERN 


. » fb à 
d 
May 6, 1975. By C. LALL L 
Arnoid Weiss, a Member of the Firm 
Attorneys for Plaintiffs 


— 
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| emis STATES DISTRICT COURT 
| WESTERN DISTRICT OF NEW YORK 


| 
| 
| 


, GEORGE C. FREY READY-MIXED CONCRETE, INC., 
. GEORGE C. FREY BATCHING PLANT, INC., and 

HERBERT FREY and LOIS MUCK as co-executors 
of the Estate of GEORGE C. FREY, Deceased, 


Plaintiffs, 


CIVIL NO. 1970-277 
vs. 


| REGENT SAND & GRAVEL CORP., 

LUDWIG F. KAHLE, JOSEPH PFOHL, 

' PAUL M. PFOHL and FIDELIS H. 

PFOHL, individually and as the 

controlling and surviving 

Directors, Officers, Shareholders, 

. Liquidators and Receivers of the 

assets of PFOHL BROTHERS, INC., 

a dissolved corporation, and 
PFOEL BROTHERS, INC., 


Defendants. 


' STATE OF NEW YORK: 
ss 


^COUNTY OF E RI E: 
JAMES J. NEILL, JR., being duly sworn, deposes and 
says: 
P. f © Vice pres ent of Frey Concrete, INC., 
| plaintiff in the wichin-entitled action. I am in charge of 


the accounting and finance -ecording on behalf of said corpo- 


ration. I make this affidavit in support of plaintiff's motion 


| to compel discovery or, alternatively, strike defendants' 


answer and defenses and impose other appropriate sanctions. 


AFFIDAVIT 
OF 
! PINE HILL CONCRETE MIX CORP., JAMES J. NEILL, JR. 
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2. I have been designated by plaintiffs to inspect | 
defendants' records pursuant to the pretrial discovery and | 
inspection procedures which plaintiffs are presently attempting 


to conduct of defendants' books and records. 


3. My visits to defendants' place of business has 
been on occasions which were pre-arranged with defendants or 
their counsel. I herewith set forth a list of the dates and 
times of my visits (the date and starting time was set by 
defendants, and deponent was informed that the "office closes 


at 5:00 P. M.: 


Date Time Corment 


1. 12/18/74 1: P.M. to Initial visit by deponent, Elwin 

4:30 P.M. G. Day, Lois Muck and Arnold Weiss 
devoted mostly to exploration 
scope of records and which records 


would be furnished. 


2. 12/19/74 ^0 P.M. to First date of actual inspection 
4.30 P.M. by deponent and Lois Muck.  Hand- 
written copies of certain inter- 
company invoices were made at this 
time which demonstrated that annua 
inter-company transactions approxi 
mate $500,000.00. 


3. 3/27/15 2:10 P.M. to Deponent resumes inspection 
4:30 P.M. following oral argument of motion 
before Magistrate Maxwell on 
March 14, 1975. 


4 3/28/75 2:15 P.M. to Deponent continued inspection. On 
4:30 P.M. this occasion, deponent handed i 
defendants representative invoice 
binders for August, 1974 with 
paper clips placed on selected 
invoices of which deponent requested 
copies. Defendants agreed to | 


furnish copies of those items. i 
| 


3 | 


5. 


6. 


4/1/75 


4/2/75 
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2:00 P.M. to 
4:30 P.M. 


2:00 P.M. to 
4:00 P.M. 


Deponent continued inspection. 
Defendants’ representative 
returned August, 1974 invoice 
binder to deponent together with 
folders supposed to contain the 
copies requested. The paper 
clips were still attached to the 
items in the invoice binders. 
Deponent inspected the folder of 


copies and noticed that defendants | 


did not furnish him with Pine 


Hill's copies of any of the inter- 
company invoices between Pine Hill 
and any of the other defendants or 


proposed defendants such as 
Lancaster Sanitary Landfill, 
Quadco Hauling, Regent Sand and 
Gravel, Stage Farms Incorporated, 


Buffalo Perlite, etc.). On this 
occasion, the Pine Hill repre- 


| 
| 
| 


Jamison Bank Run Gravel ono | 


sentative stated to deponent "do 
not remove the paper clips which 
are attached to the invoices 

in the invoice folders for 
August, 1974". I did not remove 
these clips but checked and 
noticed that the clips were 
still affixed to the inter- 
companies' billings of which I 
requested copies but which Pine 
Hill refused to supply. 


Deponent continued his inspection. 


However, When deponent inspected 
the August, 1974 invoice folders, 
previously mentioned, I noticed 
that all inter-company billings 
were physically removed from the 
folders. Deponent understands 
that they either have been 
removed from all of the other 
folders or that deponent will be 
denied access to them and they 
will be removed from any files of 
which he requests an inspection. 


| 
| 
| 
| 


| 
| 
| 


Supporting Affidavit 


7. 4/1/15 2:45 P.M. to 
4:30 P.M. 

8. 4/8/75 2:30 P.M. to 
4:00 P.M. 

9. 4/11/75 2:30 P.M. to 
4:00 P.M. 

10. 4/14/75 2:30 P.M. to 
4:00 P.M. 


4. The only records 


deponent to inspect are: 
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of James J. Neill, Jr. 


Deponent continued inspection. 


Deponent continued inspection. 


Deponent continued inspection 


Deponent's continued inspection 
of records furnished.  Deponent 
unable to continue inspection 
because of defendants' refusal or 
failure or refusal to furnish all 
of the relevant records requested 
for the 1974 period such as the 
cash disbursement records, the 
general ledger, the payroll 
records, the journal entries, the 
standard journal entries, the 
sales journal and defendants' 
copies of the inter company 
billings (removed from the files 
by defendants) and other inter- 
company invoices and records, and 
year-end adjustments, etc. 


which defendants have allowed 


A. Ready-mixed cash receipts through 


September 30, 1974; 


B. Ready-mixed sales invoices 


through August 31, 1974 (excluding inter- 


company invoices; 


C. Ready-mixed account receivable cards 


for transactions through August 31, 1974. 


5. Defendants have 


refused to furnish deponent with 


the following books and records which deponent specifically 


Supporting Affidavit of James J. Neill, Jr. 
requested: | 
A. Defendants' cash disbursement books 
and records; 
B. Defendants' general ledgers; 
C. Defendants' general journal entries; 


D. Defendants' standard journal entries; | 


E. Defendants' sales journals; 


F. Defendants' payroll records; 


—e— — 


G. Defendants' copies of all inter- 


company billings, invoices and records 


billings between the present and proposed 


I 
| 
including but not limited to inter-company | 
| 
defendants in tis action; | 

| 


H. Any records after August 31, 1974. | 


6. Deponent is operating under the general super- 


{ 
| vision of the auditor of the corporation, Mr. Elwin G. Day, 
i 
| C.P.A. of the fir of Lathan Lumsden McCormick & Company. 
| 
| 
| 


Deponent was specifically instructed by Mr. Day to request and 


| 
| inspect each of the aforesaid books and records. 


1 
| 
7. Deponent is un-ble to proceed any furthe with | 
| 

his inspection of defendants' 1974 records unless he is able 
| 


to inspect the other records requested for 1974. It is 


impossible for deponent, or any auditor or accountant, to 


obtain àn accurate and overall picture of any business 


operation without having all of the records in which relevant 


*ries concerning a transaction in question can be made. It 


i 
" 
i 
| 
| 
| 
| 
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is not possible to draw any conclusions from the records 
furnished concerning the year 1974, or any month thereof of 
1974, without the additional records since these records could 
substantially affect the conclusions which could be drawn from 


the limitee records furnished. 


8. For example, although deponent has not been 

allowed to have copies of, or an inspection of the Pine Hill's 
billings to Lancaster Sanitary Landfill, Inc., deponent was able, 
to ascertain that Pine Hill Account 96, which 12flects Pine | 
Hill's cash receipts from Lancaster Sanitary andfi .. Inc. 
shcw total receipts for the nine months ending . epte ber 30, 
1974 of $307,143.63. During ‘his same period, Pine Hill sold 
a total of 116,389.5 yards of concrete. It thus appears that 
Pine Hill was receiving a payment, subsidy, or income from its 
affiliated company of $2.63 per yard in the first nine months 


of 1974. 

9. Obviously, Pine Hill was aided in perpetuating 
its $22.00 per yard concrete price, in the face of admitted 
cost and material increases by the $2.63 per yard payment or 
subsidy, since this in effect gave Pine Hill the benefit of 
having a price of $24.63 and «hereby prevented plaintiffs from 


effectively competing with Pine Hill. 
= e | 
| 


! 


un 


54 
Supportiug Affidavit of James J. Neill, Jr. 


10. However, this Pine Hill Account 96 with 
Lancaster Sanitary Landfill is only one of many accounts of 
inter-company subsidies or income and it appears to deponent 
that the total of these payments for all of the other 
companies for the year 1974 would greatly increase the total 
income or subsidies which Pine Hill received from its related 


companies. 


ll. It is only by examining all of the records 
requested, and for the full 1974 period, this deponent can 
determine the full nature and extent of these cash receipt 
subsidies or income, and whether or not there have been any 
adjusting additional offsetting or increased receipt payments 


or income. 


12. Normal accounting procedure requires that 
all of the relevant records be available for study and for 


testing in order to verify the accuracy thereof. 


13. Deponent cannot proceed any further with his 


inspection of the records fox the year 1974 until these records 


are furnished.  Deponent does not believe it would be useful 
to inspect the limited records vhich defendants are willing 
to make available, for the years prior to 1974 so that he can 
understand and verify the nature of defendants' accounting 


system and accounting treatment of the various items involved. 
^ 


, , A 
"has 1. Tus h 


j James J. Neill) Jr. 
4 7 * 


Sworn to before me this 
Sth day of May, 1975. 
z ‘ F. TERRY SZYMCZYK 


Notary Public, State of Mew Yor! 
Qualified in Fria County 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


con 1 rue 
v Ml — E À i9 , 
EY BATCHIi 4 C., and 
BE and LOIS 1 co-executors 
of the Estate of GEORGE C. FREY, Deceased 
Plaintiffs 
-vs- AFFIDAVIT 


CIVIL 1970-277 
PINE HILL CONCRETE MIX CORP., 
REGENT SAND & GRAVEL CORP., 

LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Sharenolders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 

a dissolved corporation, and 
PFOHL BROTHERS, INC. 


Defenc.ants 


STATE OF NEW YORK ) 
| 423. 
COUNTY OF ERIE ) 


VICTOR T. FUZAK, being duly sworn, deposes and says: 


1. This affidavit is filed in response to the plaintiff's 
motion dated May 6, 1975 and the affidavit of James J. Neill, Jr., sworn 
to Ma" 5, 1975. 


s. 
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2. This action, by the terms of the complaint, relates 
specifically and solely to the period of time preceding the institution 
of the action in June 1979. Despite this fact, and despite the fact that 


there are no existing clains in this litigation with reference to the 
conduct of the defendants subsequent *o the commencement of the action, 
the plaintiffs improperly demand production of documents and papers of 
defendants, and others, created subsequent to June 1970 which have no 
relevance to the issues as delineated by the complaint. Moreover, the 
plaintiffs, who are in direct competition on a daily basis with the 
defendants, seek by discovery proceedings in this action to obtain 
highly confidential, current operating information from the defendants, 
the disclosure of which would be detrimental to defendants’ position in 
the competitive market. Plaintiffs are not entitled to th: ^oduction 
of any materials coming into existence subsequent to the commencement of 


this action. 


3. To deponent's personal knowledge, and on the basis of 
advice received from Mr. Norman M. Moran, the various times for inspec- 
tion of documents set forth in paragraph 3 of Mr. Neill's affidavit were 
the result of mutual agreement between the parties. The fact that the 
plaintiffselected to sharply curtail the hours of discovery was solely 


by reascn of plaintiffs‘ own election and not through any restraints 


imposed by defendants, other than those necessarily existing in connection 
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with operation of defendants' offices during regular business hours. 
Such materials as defendants refused to produce were delinoeated 

deponent as counsel on the *isís that the specific materials were not 
properly subject to inspection by plaintiffs in this proceeding. Any 
materials not made available were specifically noted and disclosed to 
plaintiffs' representatives, contrary to the unfortunate and misleading 
inferences contained in Mr. Neill's affidavit. The plaintiffs are in no 
sense unable to continue inspection of documents available to them. 
There is a very substantial amount of records which defendants have 
agreed to produce for inspection but which plaintiffs have elected not 


to examine, 


lh, The recitation of the "only records which defendants have 
allowed" plaintiffs to inspect as set forth in paragraph 4 of Mr. Neill's 
affidavit is inaccurate. Other records have been made available but 


plaintiffs have elected not to examine them. 


5. Mr. Neill states in paragraph 7 of his affidavit that: 
"It 4s not possible to draw an; conclusions from the recoris furnished 
concerning the year 1974, or any month thereof of 1975, . . . " Mr. 
Neill then proceeds nonetheless to draw a number of wholly false and 
inaccurate conclusions in the remaining paragraphs of his affidavit, 
making allegations of subsidy and the like which are not only untrue but. 


which are not supported by the records of defendants which have been made 
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available to plaintiffs, and not supported by the facts. For example, 
in paragraph 9 of his affidavit Mr. Neill makes reference to a $22.00 

per yard concrete price without advising the ! ristrate that this price 
applies to wall concrete only, which is a minor portion of the business 


ef the industry and of plaintiffs. That paragraph is also misleading 
and false in meking the wholly unsupported and unsupportable claim of 
"subsidy" and of alleged prevention of the plaintiffs from effectively 
competing with Pine Hill. On the contrary, plaintiffs continue to this 


@ate to effectively compete with Pine Hill and with others in the 


imdustry locally. 


f 6. Deponent respectfully submits that the obvious pui pose of 
x the motion and of the efforts of plaintiffs to obtain discovery is not 
E Obtain information in support or the claims contained in the com- 

d piat, but rather, improperly, to attempt to determine whether there 
tay be some basis, any basis at all, to attempt to generate legally 


eognizable claims against onè or more of the defendants. 


7. During the past six months, there has been no impediment to 
the plaintiffs' pursuing discovery of those books and records which 


defendants have indicated would be made available for inspection. 


8. Defendants have made a motion to Judge Curtin for dismissal 


ef the complaint. That mot'on has been finally submitted and all papers 


with respect to it have been filed. The motion is currently under 
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consideration by Ju artin and it is reasonable to expect that a 
decision will be forth.oming very shortly. Under those circumstances, 


the defendants request and hereby cross-move for a stay of any further 


discovery and inspection by plaintiffs pending receipt of Judge Curtin's 
decision. Obviously, 1f, as defendants have submitted, the complaint 
fails to state a cause of action and *he Court does not have jurisdiction 
over such claims as have been made, it would be entí:e.y inappropriate 


to permit this competitive organization to have any access 'o defendants' 


books, records and competitively confidential inforration. 


Subscribed and sworn to before 


me this INE, day of July, 1975. 


1 


a N Oy * N ~ ) 


— WS ADs 


CAROLE L TEIHGR 
Notary Fubbc, Siate c Hew York 


Quah'ied in Lin County 7 PF 
My Comm.spun Exc V «a 40, 19 
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UNITED STATES DISTRICT COURT 
WESTER! DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIX=D CONCRETE, INC., 
GEORGE C. FREY BATCHING PLANT, INC., and 

HERBERT FREY and LOIS MUCK as co reci tors 
of the Estate of GEORGE C. FREY, Deceased 


Plaintiffs, 


CIVIL NO. 1970-277 


vs. 
PINE HILL CONCRETE MIX CORP., AFFTDAVIT 
REGENT SAND & GRAVEL CORP., OF 
LUDWIG F. KAHI 7. JOSEPH PFOHL, LOIS MUCK. 
PAUL M. PFOHI FIDELIS H. 
PFOHL, indivic uy and as the 


controlling ana surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 

a di ived corporation, and 

PR AL sROTHERS, INC., 


Defendants. 


STATE OF NEW YORK: 
COUNTY OF ERIE: #8 
CITY OF BUFFALO: 


LOIS MUCK, being duly sworn, deposes and says: 


1. I am Secretary and Treasurer of the plaintiff 
Frey Concrete, Inc. and make this affidavit in further oppos.tion 
to the defendants' motion to dismiss the complaint for lack of 


urisdiction, and ir further support of plaintiffs’ motion to 
rt 


serve a amended complaint more adequately setting forth the 


jurisdiction of this Court. 
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2. Deponent by this affidavit desires to demonstrate 
that defendants are incorrect in claiming that plaintiffs are 
not engaged in interstate commerce and that plaintiffs' concrete 
business is governed by the asphalt business which was the 


subject of the Supreme Court's decision in Gulf Oil Corpo. ation 


v. Copp Paving Company, U.S. , 42 L.Ed. 2d, 378, 


decided at the last Term of the Supreme Court. 


3. In the Gulf Oil case, the Supreme Court noted that 


the Court found that 


"*** asphaltic concrete is made 
wholly from components produced 

and purchased intrastate and that 
the product's market is exclusively 
and necessarily local. Because of 
these factors, the Court concluded 
that the alleged restraints of trade 
in &sephaltic concrete could not be 
deemed within the flow of interstate 
commerce, despite use of the produce 
in .nterstate highways. Moreover, 
Copp had failed to show, either by 
deduction from the evidence or by 
the evidence itself, that the 
alleged restraints as to asphaltic 
concrete would affect any i iterstate 
market. It had neither shown a 
necessary or probable adverse 
consequence to the construction of 
interstate highways and'hence to tne 
flow of commerce, nor had it suggested 
or supported a theory by which restraints 
on local trade .n asphaltic concrete 
affect the interstate liquid asphalt 
market. 
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"Copp does not contend that 
Industrial and Sully-Miller 

in fact make interstate 
asphaltic concrete sales 

or are otherwise directly 
involved in national markets 
cf. Y.S., v. Philadelphia 
National Bank, 374 U.S. 321, 
336, n 12 (1963) nor does it 
contend that the local market 
in asphaltic concrete is an 
integral part of the interstate 
market in other component com- 
modities or products. Instead, 
Copp'* 'in commerce' argument 
turn: entirely on the use of 
asphaitic concrete in the 
construction of interstate 


highways." 


*dedede de dede tn on 


“There may be circumstances in 
which activities, like those of 
Sully-Miller and Industrial, 
would have such effects on 
commerce. On the record in this 
case, however, the conclusion 
that no such circumstances 


existed here cannot be considered 


erroneous. This being so, the 
‘effecte on commerce’ theory 


even if legally correct, must fail 


for wart of proof." 
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4. Our case, now before the Court, is much different 
than the Gulf Oil case decided by the Supreme Court because we 
make "Puta cement" concrete rather than "asphaltic" concrete 
which.was involved in the Gulf Oil case. Both Portland cement 


concrete and asphaltic concrete use coarse and/or fine aggregates 


Such as gravel and/or sand. In both the Gulf Oil case and in 


our case, these aggregates were secured from intrastate sources. 


However, Portland cement concrete frequently also utilizes 
different or additional ingredients and/or additives. For 
example, we frequently use Pozzolith as a mixture additive and 


light-weight aggregates in place of gravel or stone. 


5. We secure Pozzolith additives from Master Builders 
Company in Cleveland, Ohio. It is Shippod directly to us from 
Cleveland. During the past 18 months, i.e. during 1974 and one- 
half of 1975, we purchased Pozzolith additives totalling $53,911.30 


which was ‘ipped directly to us from Cleveland, Ohio. 


6. Assuming that our Pozzolith purchases continue at 
the same rate, our annual 1974-75 interstate Pozzolith purchases 


will average $36,000.00 per year. 


7. Another difference between the asphaltic concrete 
business involved in the Gulf Oil case and the Portland cement 
concrete business involved in this case is the use of light- 
weight aggregates by us and by the other concrete companies, 


including defendants. Our principal light-weight aggregate is 
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Haydite which we purchase from Domtar Construction Materials, 
Ltd. of Montreal, Quebec. We pick up this material in Cookes- 
ville, Ontario. We deliver it directly to our plants in 
Buffalo. During the pas“ 18 months, i.e. during 1974 and one- 
half of 1975, we purchased Haydite light-weight aggregates from 
Domtar in the total amount of $86,093.00. Assuming our 
purchases continue at the same rate for the remainder of 1975, 
our annual Haydite imports from Canada for 1974-5 will average 


approximately $57,000.00 per year. 


8. Another major difference between the asphaltic 
concrete involved in the Guif 0/1 case and the Portland cement 
concrete involved in our case vas that the Court noted that the 
asphaltic concrete there involved was "made wholly from 
components produced and purchased intrastate". The Court in 
the Culf Oil case found that: 

"Petitioners Union Oil Company, 
Gulf Oil Corporation, and 
Edgington Oil Com inv. defendants 
below, produce liquid petroleum 


asphalt from crude oil at their 
California refineries." 


de dede de dede de de dede 


LJ 
"Edgington Oil Companv sells its 
liquid asphalt to *** respondents." 


* defe dedede fer nn 


"Respondents *** operate a hot plant 
in Artesia, California, where they 
produce asphaltic concrete." 


565 


Opposing Affidavit of Lois Muck. 


kkk hhh kh ek 


"*** on the facts presented 
to it, the Court found that 
asphaltic concrete is made 
wholly from components produced 
and purchased intrastate sen .* 
(Italics supplied). 
* 

9. However, the situation is completely ^' “erent in 
our case since the Portland cement, which is the equivalent of 
the li: id asphalt bonding agent in the Gulf Oil case, is 
produced and purchased interstate, by both plaintiffs and 


defendants, as well as by the other Portland cement concrete 


companie. in this area. 


40. Our cement is manufactured in Canada by Canada 
Cement Lafarge, Ltd. (Northeast Cement Company) and Wyandotte 


Cement Company and in Michigan by the Huron Cement Company. 


ll. Our shipments from Canada Cement Lafarge, Ltd. 
(Northeast Cement Company, Inc.) are either Shipped directly 
to us from the Canadian plant or are loaded from railroad cars 


which the cement companies maintain in the Buffalo area, 


12. During the 12 months of 1974 and the first 6 
months of :975, we purchased and were Shipped cement, directly 
rom Canada Cement Lafarge, Ltd. plants at Woodstock, Ontario, 
St. Catherines, Ontario, and Clarkson, Ontario, in the total 


emount of $178,220.82. (this does not include the purchases 


hongo 56: 


| 
| 
| 
| 
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tr 


which we made from their railroad cars in t^e Buffalo area 


during said 18-month period, of $143,619.40). 


; o9 1 
i 13. Assuming that our purchases for the second half 
0 


of this year will be at the same rate, for the year, 1974-5, 

yd ! 

: | 

our annual cement purchases shipped directly to us from Canada 


by Notheast Cemert Company from the Canada Cement Lafarge, Ltd. | 


plants will average $109,000.00 per year and the cement 
produced in C^.a vut shipped from the Buffalo railroad 


cars will aw -ge $96,200.00 per year. 


14. Our purchases of cement from the Wyandotte 


cent Company are shipped to us either from their plant at i 


Mississauga, Ontario, or from a warehouse which the company 


— — 


m intnins in Buffalo. 


15. During the 18-month period ending June 30, 
1975, our purchases of Wyandotte cement which were shipped 
to us directly from Mississauga, Ontario totalled $114,584.77, 
and our purchases shipped from their Buffalo warehouse during 


said period total $251,508.01. 


16. Assuming that our purchases continue at the | 


sake rate for the remainder of 1975, for the years 1974-5 


i : i 
our average cement purchases from Wyandotte shipped t^ us 


567 


Opposing Affidavit of Lois Muck. i 


directly from their 1!ississauga, Ontaric. plant would average 
approximately $76,000.00 per year and our purchases of Wyandotte: 


cement produced in Canada but shipped from their Buffalo 

warehouse would average $168,000.00 per year. | 
17. In addition, we purchase cement produced 

in Michigan, and sent to Buffalo by the Huron Cement Company 


of Alpina, Michigan, and maintained in a silo in Buffalo, 


New York from which it is trucked to our plant. 


18. During 1974 and the “irst half of 1975, we 


purchased cement from these silos o. the Huron Cemer. Cowpany 


19. Assuming that ‘our purchases continue on the 
same basis for the remainder of this year, our average 
purchases from the Huron Cement Company's silos in Buffalo 
will average approximately $490,000.00 per year for the 


years 1974 and 1975. 


A 
20. Thus, our purchases of products which are 


manufactured by, and shipped to us directly from, out-of- 


in the total amount of $735,565.26. 
| 

state or Canada totalled $940,000.00 computed as follows: | 
| 

|| 

| 
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Averaqe Dollar Volume 


Item Company and Shipping Point 1974 and 1975 


c 


Pozzolith Master Builders Company $ 36,000.00 
Cleveland, Ohio 


Cement Wyandotte Cement Company $ 76,000.00 
(Buffalo warehouse) 


| Haydite Domtar Construction $ 57, 000. co 
t Light- Materials, Ltd. 
! Weight Cookesville, Ontario 
| Additive 
|^ Cement Canada Cement Lafarge, Ltd. $109,000.00 
(Northeast Cement Company) 
i St. Catherines, Ontario, 
Woodstock Ontario, and 
Clarkson, ntar io 
à ! Cement Wyandotte Cement Company $ 76,000.00 
| Mississauga, Ontario 
| — 
| TOTAL PRODUCED IN AND SHIPPED Clint 
; FROM MICHIGAN OR CANADA $278,000.00 per year 
| 
| — 
| Cement Northeast Cement Company, $ 96,000.00 
| (Buffalo railroad cars) 
| 
| 


Cer.ert Huron Cement Company $490,000.00 
(Buffalo silo) 


TOTAL CEMENT PURCHASES SHIPPED 
FROM BUFFALO SILOS, WAREHOUSE 
OR RAILROAD CARS $662,000.00 sy m * 
TOTAL OF ALL CEMENT ADDITIVE AND 
LIGHT-WEIGHT AGGREGATE PURCHASES 
MANUFACTURED OR PRODUCED OUTSIDE 
OF THE STATE OF NEW YORK $940,000.00 . a 
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21. I believe that defendants’ F -chases of cement 
shipped to them from out-of-the-state, are at least equal to the 
foregoing purchases; and that our other competitors purchase ap- 


proximately a similar amount in total. 


22. These factors can only be positively developed on 
depositions and discovery, but defendants have thus far refused to 
! 


furnish this information and motions to compel this are pending 


before the Court. 


23. Based on my assumptions however, the Niagara 


Frontier area, with its, Buffalo Port of Entry, constitutes an 


international cement market of approximately $1,500,000.00 

imported per year and an interstate cement market of approxi- 
mately $1,500,000.00 per year. Again these are estimates based 
on my knowledge of the industry and more accurate figures will be. 


obtained on our pretrial discovery. 


24. The pricing structure of this cement is volatile 
and highly responsive to market pressures, due to the highly 
competitive situation existing between the Canadian and American 
cement, and between the Canadian compamies thenselves. For this 


reason, cement prices are also considered confidential. 


45. Defendants' actions against us tend to cause us to 
rcceive less favorable cement prices due to the threat of defend- 


ants' causing us to have a lesser share of the market and to be 


more vulnerable to increases in cement prices. 
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26. We cannot learn of defendants’ activities with 


respect to cement prices until we have cour discovery, but 
defendants have discovered and inspected all of our cement 
purchase and price records and have thus a further advantage 


i over us. 


| 
| 27. The Portland cement concrete market conditions 
| inwolved in our case are also quite different from those in the 


| Gulf Oil case. 


| 28. Buffalo is the largest Port of Entry on the | 
| Canadian border, an active international trade and commerce 

! exists in this area, which is generaliy called The Niagara 

| Frontier Area. It is a unique area and sector of interstate 

| and international commerce, and defendants are attempting to 


li completely monopolize the international and interst^te trade 
| and commerce which flows into and through this unique ar.a. 


|i 29. In the Gulf Oil case, the Court noted that there 


was no contention that: 


"***the local market in asphaltic 
concrete is an integral’ part of 
the interstate market in other 
commodities wr products. Instead 
Copp's 'in commerce' argument turns 
entirely on the use of asphaltic 
concrete in the construction of 
interstate highways." 
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30. The Court in the Gulf Oil case also based its 


decision on Copp's failure to: 


"*** allege and prove that 
apparently local :cts in 

fact have adverse consequences 
on interstate markets and the 
interstate flow of goods in 
order to invoke federal anti- 
trust prohibitions." 


31. After noting that Copp "was allowed full 


discovery as to all interstate commerce issues", (which we have 


not yet had), the Court noted that Copp: 


"*** presented no evidence of 
effect on interstate commerce. 
Instead it argued merely that 

such effects could be presumed 
from the use of aspha.tic concrete 
in interstate highways *** There 
may be circumstances in which 
activities like those of Sully- 
Miller and Industrial, would 

have such effects on commerce. 

On the record in this case, 
however, *** no such circumstances 
existed ***," 


32. However, even without our discovery, our evidence, 
allegations and affidavits show that we are not so limiting 
ourselves, and claim, and seek to prove, and believe we have 
already shown, that zx if our out-of-state purchases are not 
interstate or foreign commerce, then at least defendants’ 


activities have decided burdens and effects on interstate 


commerce, or do def endants attempts to monopolize the interstate 
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and foreign commerce in cement, additives, aggregates; concrete, | 


as well as monopolize the construction of projects, highways | 


and arteries of commerce in the international frontier market 
known as the Port of Buf nd The Niagara Frontier Area. 
33. To make thes: allegations clearer, plaintiffs 
| very shortly intend to serve, with permission of the Court, 
' 
an amended and supplemental complaint, for which we have 
| 
previously move. Even if our discovery is still incomplete, 
and we may have to later file a further amended complaint, we 
vequest that we be allowed to now file an amended complaint 
; which will more directly allege the effects on commerce of 
| 
' defendants’ actions, and the interstate and foreign commerce 
; which defendants have been attempting to monopolize, restrain 
| 
| and interfere with. 
| 
| 
| LA P, P 
| Ata, 7}, F 
| Lois Muck 
| 
' Sworn to before me is 
| 
| 31st day of July, 1975. 
Fiery Pa, Veto of Hew Ye Jy. 
Qualified in Erio County 2 
My Commission Expires March 30, "y | 
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UNITED STATES OISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED C^WCRETB, INC., 
GEORGE C. FREY BATCHING PLANT, INC., and 

HZRBERT FREY and LOIS MUCK as co-executors 
of the Esta.e of GEORGE C. FREY, deceased, 


Plaintiffs, 
vs. Civil 1970-277 


PINE HILL CONCRETE MIX CORP., 
REGENT SAND & GRAVEL CORP., 
LUDWIG F. KAHLB, JOSEPH Fran... 
PAUL M. PFOHL nd FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, &harehoidars, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 
a dissolved corporation, and 
PFOHL BROTHERS, INC., 


Defendants. 


On Mmy 12, 1975, the court heard oral argument 
on defendants* motions pursuant to Rules 12 and 56 of 
the Federal Rules of Civil Procedure, and on plaintiffs' 
motion to file an amended complaint. The plaintiffs re- 
quested time to file a further brief to directly respond 
to defense arguments and to supply a proposed amended 


complaint to accompany the motion to amend. 
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At the time of oral argument, the court indi- 
cated tc counsel that it appeared that the argument of 
defense was substantial --^ an answering brief was most 
important. The court ^as not received either a brief 
or proposed amended complaint. 

The defense argues that the ccaplaint, which 
charges violations of Sections l and 2 of the Sherman 
Act and Sections l and 4 of the Clayton Act, should be 
dismissed pursuant to Rule 12 because the allegations 
axe conclusory. The defense claims that the complaint 
Goes not set forth allegations to show that the court 
has jurisdiction, or that the defendants have violated 


either Act. 


Both parties have been engaged in the ready- 


mix concrete and grivel business in the Western New York 
area for some time, but there are no allegations that any 


of the parties have ever s d any material outside of New 


York State. An insinuation is made that some of the 


gravel or concrete is used on highways or airports which 


are part of interstate commerce. But, under Gulf Oil 


Corp, v. Copp, 42 L.Ed.2d 378 (1974), this is not enough 
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to withstand a jurisdíctional motion. | 


Citing Sandidge v. Rogers, 156 F.Supp. 286 
(S.D. Ind. 1957), Broadcasters, Inc. v. Norristown 
Broadcasting Corp., 185 F.Supp. 641 (D. N.J. 1960), na 
Lieberthal v, North Country Lanes, Inc., 332 F.2d 269 
(24 Cix. 1364), the defense argues that this complaint \ 
must be dismissed because the allegations of prohibited 
antitrust activity are conclusory. As J have already 
indicated, these arguments ere substantial and strongly 
persuasive that the complaint should be dismissed. How- 
ever, to make certain that there was no misapprehension 
of the court's directive, the plaintiffs are given until 
August 18, 1975 to file the promised brief. 

The defense also moves for summary judguent 
relying upon “affidavits filed in support of this motion, 
affidavits previously filed by the parties to this ac- 
tion, the hearings am ,roceedings heretofore had, the 
depositions of defendants and applicable law." Howe 
defense counsel does not identify in particular the docu- 
ments upon which he relies. Before passing upon the motion 


for -ummary judgment, the court directs the defense to file 
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a statement describing in detail the papers on which re- 
liance is placed in urging this motion, and a brief fact 
statement explaining what these documents reveal pertin- 
ent to this case. This shall be done by August 18, 1975. 


So ordered. 


" — d 
2 T. 
ted States District Judge 


DATED: August 4, 1975 
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Letter Dated August 8, 1975 to Judge Curtin 
from Defendants’ Attorneys. 


HoposoN,Russ, ANDREWS,WooDs & GOODYEAR 
ATTORNEYS AT Law 
1800 One M & T PLAZA 


Burr lo. N. V. 14203 
716-656-4000 


HOMER n wOoCs LAURENCE R GOODYEAR f.OmoA Oorrice 


420^ € DICT NSON town O T. TON 4000 NORTH STATE ROAD 7 
ARNOLD * OLENA oO C.LUBICK* G 
GROVER A jamtsS yn victor * ruzas 

CORDON A et oo MCHARO E HEATH" 3208 =, 
OOUGLAS w sunn Pal Pm w LARSON 

CLARENCE OBLETZ® HUGH mem RUSS, um 

— 9. nS MORES — August 8, 1975 

GEORGE w MYERS Jm JAMES A PORTER 

POSERT n MILTENBERGER, i WILLIAM M GARONER 

+. KENNETH SCHROEDER, Jn JOnn J. COONEY 

JO«M C BARBER Jm ROBERT m WALREM 

ANTHONY L.DUYTON JAMES M. WADSWORTH 

STEPHEN KCLLOSG OAv:0 A GARBUS 

DAVID E. "ALL " ALLIAM A De PONCEAU 

RICHARD & GOETZ STEPHEN M. NEWMAN 

DAWID C MANC MOWERNT n- 


ROSERT w.nELLER 8 
SAOMITTED iN FLOMIDA 
AS WELL AS NEW TORK 


Hon. John T. Curtin 

U.S. Court House 

Niagara Square 

Buffalo, New York 14202 


Re: Frey Concrete Corp. v. Pine Hill et al. 
Deas Judge Curtin, 


We have received a copy of Mr. Weiss's letter of July 31, 
1975, with the enclosed additionai affidavit, and a copy of 
Your Honor's Order of August 4, 1975. "ie will, of course, 
comply with tnat Order. In the interim, the Court should be 
advised of the following facts in order that this matter be 
kept in proper perspective: 


Defendant's Motion to Dismiss the Complaint was 
filed on January 10, 1975, returnable on January 20, 1975. 
The Argument and submission of that motion was delayed - at 
the instance of the plaintiffs - until May 12, 1975 by which 
date the plaintiffs presumably were to file all affidavits and 
memoranda which they intended to file concerning the issues 
raised. Despite repeated indications to the Court and to 
counsel, starting as early as October of last year, that the 
plaintiffs intended to file an aménded complaint - an apparent 
concession to the fact that the complaint filed in 1970 is 
legally insufficient - no such amended complaint has yet been 
presented. No grounds for the filing of any amended complaint 
more than five years after commencement of the action nave 
been shown. 
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Hon. John T. Curtin 
Page 2 August 8, 1975 


On May 12, 1975, the Court specifically adv!sed 
plaintiffs that if they desired to file a Memorandum of Law 
on the issue of the legal sufficiency of the complaint, that 
they should do so promptly. Almost three months have elapsed 
without any such filing. 


wow plaintiffs infer in counsel's letter of July 31, 
1975, that they have somehow been prohibited from pursuing 
discovery by the defendants and or the Magistrate. This is 
not the case. Pursuant to the plaintiff's Demand for Discovery, 
defendant ave voluntarily made available for plaintiff s 
inspection literally tens of thousands of documents extending 
over a demanded period of more than twenty years relating 
to pricing by the defendants. Plaintiffs made a brief review 
of a miniscule portion of those demanded papers and, at their 
own decision, elected to discontinue further inspection. 


Defendants sought a protective order with reference 
to portions of plaintiff's Demand for Discovery. At the 
request of plaintiffs, the dates for argument and submission 
of motions relating to discovery were adjourned on numerous 
occasions over a six month period. 


The matter was argued on August 6, with the Magistrate 
again noting that no impediment had existed to the continuation 
of discovery by plaintiffs, and ordering that plaintiffs be 
permitted access to the records which have been available to 
them throughout and to invoices showing product purchases by 
defendants. The Magistrate expressly stated and restated that 
his ruling should not in any way be used by plaintiffs to 
attempt to delay this Court's ruling on the Motion to Dismiss 
the Complaint. 


Any failure tc proceed - either with respect to 
the Motion to Dismiss or with respect to discovery - lays at 
the feet of the plaintiffs. It is unfortunate that counsel 
should infer that such failure 1s attributable either to 
defendants or to the Magistrate. 


In any event, the essential fact of the entire 
proceeding is that the complaint fails to state any cause of 
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Hon. John T. Curtin 
Page 3 August 8, 1975 


action, is clearly deficient as a matter of law, and should 
be dismissed. 


Respectfully yours, 


Victor T. Fuzak 


VTF:111 

cc* Victor Manz 
Norman Moran 
Arnold Weiss 
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Plaintiffs’ Cross-Motion to Complete Discovery, 
Serve an Amended Complaint, and Defer 
Defendants’ Motion to Dismiss. | 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING PIANT, INC., and 

HERBERT FREY and LOIS MUCK as co-executors 
of the Estate of GEORGE C. FREY, Deceased, 


Plaintiffs move the Court for: 


| 
Plaintiffs, | 

CIVIL NO. 

va. 1970-277 

PINE HILL CONCRETE MIX CORP., 4 ^4 

= PLAINTIFFS’ 
CROSS -MOTION. | 
Defendants. | 


A. Leave to complete their discovery and depositions 
of defendants and their records on the commerce issue; as well as | 
of third-party ready-mix competitors, interstate cement and other 
raw material suppliers, and interstate customers for plaintiffs’ 


and defendants' concrete, relating to the commerce issue; 


B. Leave to thereafter file and serve an amended 
complaint setting forth the information obtained by plaintiffs 


as a result of said discovery; 2 


C. Defcr ing c. denying without prejudice to renewal, 
defendants' motion to dismiss, until said discovery, depositions 
and amendment have been completed with all reasonable diligence 


on plaintiffs' part. \ 


Arnold Weiss 
A Member of the Firm 
August 18, 1975. Attorneys for Plaintiffs 


Dated: Buffalo, New York 
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UNITED STATES DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING PLANT, INC., and 

HERBERT FREY and LOIS MUCK as co-executors 
of the Estate of GEORGE C. FREY, Deceased, 


Plaintiffs, 


vs. 


PINE HILL CONCRETE MIX CORP., 
REGENT SAND & GRAVEL CORP., 
LUDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 
a dissolved corporation, and 
PFOHL BROTHERS, INC., 


Defendants. 


STATE OF NEW YORK: 
88 
COUNTY OF E RI E: 


LOIS MUCK, being duly sworn, deposes and says: 


l. I am Secretary and Treasurerof the plaintiff Frey 
Concrete, Inc. I make this supplemental affidavit in further 


opposition to the defendants' motion to dismiss the complaint 


CIVIL NO. 1970-277 


SUPPLEMENTAL 
AFFIDAVIT 
or 


LOIS  HUCK IN 


OPPOST TION TO 
MOTION TO DISMISS 


and in further support of plaintiffs' motion to serve ar amended 


complaint more adequately setting forth the jurisdiction of this 


Court and plaintiffs' claims against defendants. 
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2. I conducted an examination of a limited number of 
defendants' sales invoices for the purposes of ascertaining the 
relationship of the sales to interstate commerce. My examination 
was limited by time although I was available to conduct an exami- 
nation on Wednesday and Thursday of last week, defendants would 
not permit us to commence until Friday on which day I was unable 
to be present. As a result, I did not commence my examination 
until Monday, August 11, at 2:00 P.M. which was the time set by 
defendants, and I continued to 4:30 P.M. I also conducted said 
examination on Tuesday and Thursday from 2:00 P.M. to 5:00 P.M. 

I was unable to conduct the examination on Wednesday because of 
a meeting in Syracuse of a state-wide industry association which 


I was required to attend. 


3. In view of the limitea time available, ani the 
great amount of records to be examined, I could do no more than 
conduct a spot check of certain of the records relating to the 
connection of defendants' sales to interstate commerce. I | 
conducted a spot check for the years 1970 and 1974. I am unable | 
to conduct a more comprehensive search of those years or a — 
of the other years involved, because the Court has requested | 
that all papers be finally submitted by Monday, August 18, and | 


I am engaged in dictating this affidavit on Friday, August 15. 


4. However, the limited spot check which I was able 
to make demonstrated that defendant, Pine Hill, is like Frey 
Concrete, heavily engaged in supplying concrete directly for 
products shipped in interstate commerce and for projects which 


are vitally and directly connected with interstate commerce. 
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5. During my spot check of the year 1970, I found that 


some of these projects connected with interstate commerce for 


which Pine Hill supplied concrete during 1970: 


Job 


Concrete for casting Cable Guide Rail- 
r way embankment 


supports. 


Reconstruction 
and enlargement 
of Buffalo 
International 
Airport, 
including 
construction 

of West Terminal 


and enlargement of 


East Terminal. 


United Parcel 
Service Freight 
Terminal. 


New York Tele- 
phone Company 
Baseline. 


Contractor 


ing Construction 
Co. Inc. 


Depew Paving 
Company, 

Stimm As- 
sociates, Inc., 
Tri Delta 
Construction 
Corp., and 
Rekoon 
Construction 
Co. 


Fornasiero 
Brothers 


Wright & Kramer 


Connection with C erce 


The concrete involved was 
used to cast the inter- | 
locking support members 
most of which are ship 
out-of-state for use in 
supporting embankments 
above highways and 
similar type installations. 
I have been informed tha 
over 50% of these cast | 
concrete members are 
shipped to Pennsylvania. 


Both Allegheny Airlines 
and Eastern Airlines 
utilizying the new West 
Terminal serve Toronto, 
Ontario, and Allegheny 
Airlines, Eastern 
Airlines, United Airline 
and American Airlines, 
as well as other private 
and charter aircraft, 
serve major out-of-state 
cities, as well as 
foreign airports. 


UPS operates a national 
small parcel delivery | 
service on a land and 

air basis, and the 
Freight Terminal at | 
Buffalo sends and | 
receives freight through- 
out the United States. 


i 
I 


Interstate telephone 
service. 


. — 
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Buffalo and 
Ft. Erie 
Peace Bridge 
Authority 
(Peace 
Bridge). 


Consolidated 
Freightways 
Freight 
Terminal. 


6. 


Contractor 


Stimm As- 
sociates 


United States 
Steel Corpo- 
ration 


Connection with Commerce 


Peace Bridge is the 
largest port of entry 
on the Canadian border 
and includes customs, 
immigration, communi- 
cations, freight yards 
and other facilities 
connected with foreign 
commerce. 


Interstate freight j 
common carrier. i 


My spot check for the year 1974 also showed that 


defendants' activities connected with interstate commerce 


included the following jobs for 1974: 


Job 


Buffalo 
International 


Airport. 


Penn Central 
Railroad 
Overpass. 


United States 
Post Office. 


Contractor 


John W. Cowper, 
Tri Delta 
Construction 
Corp., and 

H. F. Darling & 
Co. 


Union Concrete 
Company and 

R. L. Vogel 
Company 


Saviola 
Masonary 
Corporation 


Connection with Commerce 


Buffalo International 
Airport reconstruction 
and improvement of 
airport. International 
Airport serves Canada 
and other States 

(See ful k description 
above). 


Main line of Penn | 
Central Railroad and | 
servicing Penn Central, 
Amtrack and other 

trains carrying inter- 
state and international 
passengers and freight. 


Main United States 
Post Office facilities. 
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Job Contractor _ Connection with Commerce 
Buffalo and - International Peace 
Ft. Erie Bridge between Ontario 
Peace Bridge and New York State. 
Authority. (See fuller description 
Peace Bridge above). 
exit con- 


nection with 
New York State 


Thruway. j 
Greyhound Bus Fornasiero Greyhound is an | 
Service Brothers authorized interstate i 
facility. common carrier of | 
passengers and freight. 
| 
New York State -- Interstate 90 Highway 
Thruway connecting New York | 
Authority ramp State with other States ! 
reconstruction. and Canada. | 
Niagara Falls Buscaglia and United States Air Force ! 
Air Force Destro Base and International 
Base. Construction Airport. 
Company ' 
| 
Erie- -- Interstate Railroad. | 
Lackawanna : 
Railroad | 
operating l 
facilities. | 
Erie Marine Fornasiero Buffalo Harbor | 
Basin Brothers facilities. | 
Buffalo | 
Harbor | 
installation. 
International St imm Railroad bridge 
Railway Bridge, Associates linking Canada and 
Squaw Island. the United States used 


b; “anadian National 
Rail says, Grand Trunk 
Western Railways and 
Penn-Central Railroad. 


586 


Supplemental Opposing Affidavit of Lois Muck. 


Job Contractor Connection with Commerce 
Buffalo River Oakgrove Movable Highway Bridge 
Bridge. Construction Co. over navigable water to 


Buffalo River utilized 
by interstate and inter- 
national Great Lakes 
steamers. 


Buffalo Skyway O'Connell High Bridge bridging 

Bridge. Electric Company Buffalo River at 
elevations to allow 
passage of interstate 
and international! 
Great Lakes steumers. 


Canadian National -- International Rail Yard 
Railway and Grand of major Canadian 

Trunk Western Railroads and Penn 
Railway Systen, Central Railroad. 
Niagara Street 

yards. 


7. It thus appears that from my spot check of the 
Pine Hill records in the brief time available, that Pine Hill, 
like Frey Concrete, is heavily engaged in supplying industries 
engaged in interstate commerce and in shipping concrete products 
in interstate commerce. I have been informed and believe that 
the other companies on the Niagara Frontier manufacturing ready- 
mix concrete similarly also sell a substantial proportion of 
their ready-mix concrete in the same or similar projects. We 
will be unable to definitely ascertain this until we complete our 
intended discovery of the records of the other competing 
companies, which we intend to do after we complete our exami- 


nation of Pine Hill's records and our depositions of Pine Hill 


personnel. 
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8. In the accompanying affidavit of James J. Neill, 
Jr., it appears that Mr. Neill has developed that Pine Hill 
like Frey, imports hundreds of thousands of dollars worth of 
materials used in its concrete directly from Canadian and out- 


of-state manufacturers. 


9. It may not clearly appear to the Court, and I 
would Ie to point out, that almost 100% of the cement used 
by the concrete companies in the Western New York area is 
manufactured in Canada or in Michigan. The companies from 
which the cement is purchased, namely: Northeast Cement »mpany, 
Huron Cement Company, Wyandotte Cement Company, etc. are owned 
by the Canadian or wholly-owned subsidiaries of the Canadian 
producers of the cement, except that Huron Cement Company is a 


subsidiary of National Gypsum Company. 


10. ^s our discovery continues, we desire to examine 
Pine Hill's records and its officers, as well as any other 
third party witnesses as may be necessary to determine the 
effect of Pine Hill's dominance of the market and its dominant 
purchasing power for raw cement, and whether it obtains any 
conomic advantage, discount, rebate, benefit or other consider- 
ation which is not enjoyed by us or by other customers of said 


cement companies on an uniform basis. 


11. It appears to us that Pine Hill is enjoying some 
type of benefit or advantage because it is consistently unuer- 
selling us by several dollars per yard even though it claims it 
pays the same prices for its materials, and even though we 


perate under the same labor contract, and Lave similar fixed 


| 


i 
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and variable costs for raw materials, equipment and se.vices. 

In addition, Pine Hill has maintained a 1971 concrete price of 
$22.00 per yard through 1974 in the face of staggering increases 
which they themselves have called "double digit inflation" which 


preve it us from competing with them. 


12. For example: As previously cited in my affidavits 
previously submitted, the break-even cost of a yard of concrete 
in 1974 after taking into account the increased costs of cement, 
wages, energy, fuel, equipment, aggregates and other supplies 
would have been in excess of the $22.60 price which Pine Hill 
also uses. We were forced to raise our price to approximately 
$25.00 just’ to attempt to break even. However, with Pine Hill 
maintaining its below-cost price, we had to reduce our prices 
down to $23.70 a yard which is a loss price, in order to 
attempt to maintain our few remaining customers for this 
"conc -ete. However, Pine Hill continues to offer trucking 
advantages, waiting-time advantages which could amount to 


several dollars per yard of concrete. 


13. Accordingly, either Pine Hill is deliberately 
selling far below cost, or is enjoying some price or merchandise 
advantage or benefit which we are no- receiving. Accordingly, 
it is necessary for us to carefully examine their cement 
purchasing power and the price: and benefits resulting therefrom 
to determine if this is one of the areas which they are 


utilizing to drive us out of business. 
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14. I wish to reiterate that the Niagara Frontier 
a en constitutes an unique market for ready-mi» mcrete and 
for the sale and purchase of tl components thereof. I believe 


that Pine Hill is using all of 'ts efforts to dominate this 
market and to drive all of the other competitors out of this 
market following which it will then raise its prices to a 
normal and profitable level. There can be no other explanation 


for Pine Hill's sales of concrete far below its cost. 


15. From wœr previous affidavits, it appears that 
Pine Hill is subsidizing these loss operations from landfill 
operations and garbage dumping operations to the extent of a 
$500,000.00 per year. This should indicate to the Court the 
value to Pine Hill, of the market which it is seeking to 
dominate, and I ask the Court to consider that if v are driven 
out of business by Pine Hill's continuing sales at below-cost 
pr 28, Pine Hill will almost completely dominate the Niagara 
Frontier and the Buffalo Port of Entry and the market «connected 


therewith. 


16. It is difficult for us tc assess the full scope 
of defendants' predatory activities which have the obvious 
intent and effect ‘of driving us out of business. The fact that 
defendants were using a $22.00 per yard price at a time when the 


cost of production of a yard of concrete exceeded $22.00 is 


proof on its face that defendants are deliberately undercutting 


us. 
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17. Our discovery to date has disclosed that 
plaintiffs are subsidizi: this loss operation by the follow. 3 


tactics: 


A. Up to $500,000.00 per year 
subsidy from defendants' landfill, 


gravel and other operations; 


B. Profits from defendants' | 
overpriced gravel sales to us; 


and 


C. Apparontly, defendants are 
obtaining rebates, premiums, discounts 
or benefits, which we are not obtaining, 
from our cement and raw material suppliers, 
or some other benefit which is enabling 
them to undercut our actual cost of 


production. 


18. In addition, our discovery to date has developed 
that in addition to undercutting us with a $22.00 per yard price, 
defendants are enticing away our customers by tying long-term 
extensions of credit, free fiil, free waiting time, and other 


benefits in consideration of utilizing defendants' ready-mix 


concrete to the exclusion of our concrete. 
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19. In addition, our discovery has developed that 
defendants invested in contractors so as to tie the contractors, 
as customers, to exclusive dealing arranyements with Pine Hill 
to the exclusion of plaintiffs. An example of this is Queen City 
Ready-Mix Company which was formed by defendant Pfohl, possibly 
using financing provided by defendant Kahle, and later acquired 
by defendant Kahle. The Queen City arrangement tied all of the 
Queen City customers to Pine Hill in an exclusive dealing 


| arrangement in violation of the Clayton Act. 


20. All of these anti-competitive activities of 
Pine Hill have the intent, and effect, of driving us out of 
business so as to obtain a monopoly for Pine Hill in the 
Buffalo, Western New York, and Niagara Frontier marke.s, in the 
sale of ready-mix concrete, and in the importation of cement, | 
so 23 to e Pine Hill to then control said markets and 
the sale and price of ready-mix concrete, without any substantial| 
competition. These traditional markets will then be dominated | 
by, and the wrongful property of Pine Hill, and the result will 


be an elimination of competition in those markets and in this 


area. 


Sworn to before me 


this 18th day of August, 1975. 

p , 
AL. a3 VERS. 4 
———— 


SZYMCZYK 
12 State of New 
qualified in Erie C, 


Ay Commi 
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UNITED STATES DISTRICT COURT i 


WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING PLANT, INC., and | 
HERBERT FREY and LOIS MUCK as co-executors 
of the Estate of GEORGE C. FREY, Deceased, 


STATE OF NEW YORK: 
88 
COUNTY OF E R I E: 


JAMES J. NETLL, JR., being duly sworn, deposes and 


says: 


Plaintiffs, 
CIVIL NO. 
vs. 1970-277 
PINE HILL CONCRETE MIX CORP., SUPPLEMENTAL AFFIDAVIT 
REGENT SAND & GRAVEL CORP., OF 
LUDWIG F. KAHLE, JOSEPH PFOHL, JAMES J. NEILL, JR. 
PAUL M. PFOHL and FIDELIS H. IN OPPOSITION TO MOTION 
PFOHL, individually and as the TO DISMISS. 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC., 
a dissolved corporation, and | 
PFOHL BROTHERS, INC., | 
Defendants. | 
| 
| 
| 
| 
t 


1. I am Vice President of the plaintiff Frey Concrete, 
Inc. I make this supplemental affidavit in further opposition to 
the defendants' motion to dismiss the complaint and in further 


support of plaintiffs' motion to serve an amended complaint more 
adequately setting forth the jurisdiction of this Court and 


plaintiffs’ claims against defendants. 
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2. On Tuesday, August 5, 1975 I was advised that 
Magistrate Maxwell had authorized plaintiffs to continue with 
their discovery of the books and records of defendant Pine Hill 
Concrete Mix Corp. and I was requested by the attorneys for the 


corporation to hold myself available to conduct the examination 


immediately after defendants’ attorneys notified us that we could 


proceed. I was later informed that defendants’ attorneys had 
informed our attorneys that I could begin my further exami- 


nation on Friday, August 8, at 2:00 P.M. 


3. I commenced my examination at the requested time, 
2:00 P.M. on Friday, August 8, 1975 and worked until 4:30 P.M. 
On Friday, and at the end of erch subsequent day, I asked 
defendants' representatives for the next date and on each case 
was told I could commence at 2:00 P.M. on the next business day. 
Accordingly, I continued my examination on Monday, Tuesday and 
Wednesday, August 11, 12 and 13 from 2:00 P.M. to 4:30 P.M. I 
was sick on Thursday, August 14, 1975 and unable to continue my 
examination. On Friday, August 15, I am engaged in dictating 
this affidavit and also unable to continue my examination. I 
understand that the Court has called for any additional papers 
by Monday, August 18, and so the last day of my examination war 


Wednesday, August 13. 


4. For the purposes of my examination, I requested 


defendants' representatives to furnish me with the following: 


594 
Supplemental Opposing Affidavit of 
James J. Neill, Jr. 


Friday, August 8: Records of sales and purchases, 
including invoices and delivery 
tickets from April 1, 1974 to 


August 31, 1974. 


| 
| 
Monday, August li: A. Invoices and delivery tickets | 
| 

for the period April 1, 1973 | 


to March 31, 1974 for Wyandotte 


Cement and Master Builders 


B. Purchase Journal for the 


I 
l 
| 
additive purchases. | 
| 
! 
| 
| 
period involved. Mr. Moran | 


stated that they did not retain 


delivery tickets beyond April | 


| | 
| 


l, 1974. Mr. Moran said he 


1 
was not sure he vas authorized 


to give us the Purchase 


check with Mr. Fuzak. Mr. 


| 
L] 
Journal. However, he would | 
[ 
Moran later told me I could j 


not see the Purchase Journal. 


| 
Tuesday, August 12: I asked Mr. Moran for the purchases 


from W. R. Grace Company, Huron 


Cement and Rochester Cement for 


the periods Apri. 1, 1973 to March . 


31, 1974. Mr. Moran stated there 
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were no purchases from W. R. Grace 
Company for that period nor from 


Rochester Cement. 


5. I requested the Purchase Journal from Mr. Moran 
so that I could determine all of the out-of-state vendors from 
whom Pine Hill purchased any of its materials or supplies so 
that I could compute Pine Hill's of-state purchases. I was 
also interested in determining if Pine Hill had received any 
price differentials, rebates, ** or other benefits in 
their cement purchases which we were not accorded by the cement 
companies. However, in order to do this, it would be necessary 
for me to examine their Cash Receipts Book and have access to 
their General Journal and Ledger. These were previously 
requested of Pine Hill on several occasions but I have been 
informed that Pine Hill has refused these for my examination. 
Without these books, it is very difficult to determine what 
Pine Hill is able to accomplish by its market dominance by 


reason of its cement purchases. 


6. Substantial additional discovery remains to be 
done of Pine Hill's books and records, leading both to its 
purchases in interstate commerce, and to its business 
operations, but I cannot proceed with this investigation in 
the limited time available and in the limited records which 


Pine Hill has accorded us. If Pine Hill gave us all of the 
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categories of records which they requestea of us, and which we 


turned over to them, I would have no problem in readily 


completing my er-.1ination. 


7. With these limitations, it is not possible to 


present a complete picture of Pine Hill's engagement in 


interstate commerce by reason of its purchases and sales, and 
of Pine Hill's effect on tne supplying industries, the Western 


New York ready-mix market, and on Frey's business opportunities. 


However, the limited examination which I was able to conduct 
on August 8, 11, 12 and 13 showed that Pine Hill makes 
purchases and imported directly in interstate commerce 
materials and supplies that I know of, during the five-month 


period (April 1, 1974 to August 31, 1974) of more than 


$200,000.00, and additionally purchased materials and supplies 


manufactured outside of the state and outside of the United 
States, but delivered from the cement companies' silos in 
Buffalo or Rochester of an additional amount of $600,000.00 
during that same period, or a five-month total of over 


$850,000.00. 


8. If the foregoing five-month figures are 
annualized for the full year 1974, they would obviously be 


increased. 


9. The following tabulation shows a detail of 


defendants' purchases during the five-month period April 1, 


1974 to August 31, 1974 which were shipped to defendants 


directl 


Pozzoli 


Haydite 
Light- 
Weight 
Additiv 


Materia 


Cement 


Cement 


Cement 


Cement 
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y from outside of the state: 


Approximate Dollar 
Volume, 5 Months 


Company and Shipping Point 4/1/74 - 8/31/74 


th Master Builders Company $ 17,191.08 
Cleveland, Ohio ^ 


Domtar Construction $ 2,000.00 
Materials, Ltd. 
Cookesville, Ontario 

e Canada 


lite Materials Service Corp. $ 147,129.10 
300 West Washington St. 
Chicago, Illinois 60606 


Wyandotte Cement Company $ 40,582.89 
Mississauga, Ontario 
Canada 


TOTAL PRODUCED IN AND SHIPPED FROM 


MICHIGAN, OHIO OR CANADA, APPROX. $ 207,000.00 per 5- 
month 
period. 

——— PN" 
ooo 
Huron Cement Company $ 251,776.69 


(Buff lo silo) 


Rochester Cement Company $ 33,723.92 
(Rochester silo) 


Wyandotte Cement Company $ 373,278.00 
(Buffalo warehouse) 


TOTAL CEMENT MANUFACTURED IN MICHIGAN 

AND CANADA BUT SHIPPED FROM WAREHOUSES 

AND SILOS IN BUFFALO AND ROCHESTER $ 658,778.61 per 5- 
month 
period. 


TOTAL OF ALL CEMENT, ADDITIVES AND 

LIGHT-WEIGHT AGGREGATE PURCHASES 

MANUFACTURED OR PRODUCED OUTSIDE OF 

THE STATE OP NEW YORK, APPROXIMATELY $ 865,000.00 per 5-! 
month ' 
period. 
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10. The total concrete-raw-material interstate 
market (consisting of cement, light-weight aggregates and 
additives) includes the total purchases not only by Frey, 
and the purchases by Pine Hill (increased to reflect the full year 
rather than the five-month period we examined), but also the 
similar purchases by other concrete ready-mix conpanies located 
in this area, since they are competiag with us and they are 


part of the same competitive market. 


11. We dc not have the interstate purchases by these 
other competitors, and would have to obtain these by pretrial 
discovery procedures after we complete discovery of Pine Hill's 
records and our depositions of their officers which we have not 


yet commenced. 


12. However, even by just adding the interstate 
purchases shipped directly by out-of-state to Frey during 1974 
of $278,000.00 (See Affidavit of Lois Muck sworn to July N. 
1975) together vith de fendants figures for the five-month 
period ended August 31, 1974 ov over $200,000.00, a total of 
approximately $480,000.00 per year is obtained, and would 
probably be greater if the Pine Hill figures were annualized 


and the figures of our other competitors were included. 


13. Similarly, if we took the 1974 Frey purchases of 
materials manufactured outside of the state of $940,000.00 


together with the Pine Hill total purchases of over $850,000.00, 
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for the five-month period ending August 31, 1974, it would yield 
the total of approximately $1,500,000.00 per year, even before 
annualizing the Pine Hill figures for a full year, and before 


including the purchases of our other competitors. 


= ~ Mecel , 
ames , Neill, Ar. 


Sworr to before me this 


18th day of August, 1975. " 


My Comminsinn Expires Marb 086107. 
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August 18, 1975 


Hon. John T. Curtin 

United States District Court 
United States Courthouse 
Buffalo, New York 14202 


Dear Judge Curtin: 
Re: Frey v. Pine Hill, et al 


Civil 1970-277 


As To The Insufficiency Of The Complaint 


aint Defendants have recited fully their arguments and 
aut. g demonstrating that the olaintiffs' complaint does 
not ate any cause of acticn cognizable by this Court and must 
therefore be dismissed for insufficienc: Despite eight (8) 
months of opportunity during the pendency of this motion to 


dis y Plaintiffs have co-^letely failed to answer or contro- 
vert those arguments and au..orities. 

zA v A "is 

abt, The dülplaint must be dismissed for insufficiency. 


11 : n3: 
* pláintiffs seek permission to file an amended com- 


by 2 35 the Court and counsel with a proposed amended 
1 t 18 in accordance with the Court's most recent 
17 will then file papers in opposition to that 
resp x urat. response to such an application cannot be made, 
erclore «ill be withheld, unless and until a proposed 
—— complaint is provided as directed. If such atroposed 
amended complaint is not provided by August 18, defendants submit 


they are entitled to have a complete end final terminaticn of this 


burdensome and meritless suit through a final order of dismissal. 


j 
à 
7 


LIT 
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As To Jurisdiction 


This action involves allegations and claims in the 
complaint relating to alleged conduct prior to June 15, 1970. 


The jurisdiction of the Court with respect to the claims 
made 1s dependent upon a showing of the alleged interstate comnerce 
activities of the parties during the period of allowable recovery 
under the Statute of Limitations, that is, the four (4) year period 
immediately prior to commencement of the action in June 1970. 
Accordingly, allegations of claimed interstate business before that 
time or after that time have no relevance to the question of 
involvement in interstate commerce during the period to which the 
complaint relates. On this score, the record is totally devoid of 
any factual information demonstrating that any of the parties 
engaged in the sale of concrete, gravel, sand or any other prc “ucts 
in interstate commerce. Nor is there any factual information 
demonstrating that the claimed conduct of the parties had--during 
the relevant period--any substantial: affect on interstate commerce. 


Plaintiffs studiously avoid addressing themselves to the 
time period to which their complaint relates. Instead, the Court 
is literally inundated with accusations, claims and alleged factual 
information relating to the present--none of which establish or 
could support a finding of interstate commerce during the period 
made relevant by the complaint. Mrs. Muck's most recent affidavit-- 
that sworn to on July 31, 1975--1s a case in point. That affidavit 
purports to provide information concerning plaintiffs' activities 
in 1974 and 1975--activities which, of course, have no relevance to 
& determination of whether the activities complained of in the 
complaint between 1966 and 1970 in any way involved or affected 
interstate commerce. 


Moreover, despite all the Juggling with figures, there 1s 
nothing in that affidavit or in anything before the Court to show 
that any conduct on the part of defendants has any affect whatso- 
ever on the flow of Portland cement or anything else in interstate 
commerce. 


Inasmuch as plaintiffs have been given yet another oppor- 
tunity to file more papers with the Court, defendants will 
undoubtedly desire to file responsive papers, and Mrs. Muck's 
July 31, 1975 affidavit will also be dealt with. 
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As To Summary Judgment 


The essential basis of plaintiffs’ complaint is the 
assertion that defendants refused to supply gravel to plaintiffs 
at preferential prices and that without gravel from defendants 
plaintiffs cannot continue in busiress. 


The affidavitssubmitted on this motion by defendants 
establish beyond dispute that: 


1. There are untold resources of gravel in the Erie 
County area which are as available to plaintiffs as to defendants. 


2. That plaintiffs by their own election declined to 
retain or to obtain available gravel lands. 


3. That plaintiffs in fact have their own very substan- 
tial gravel resource at their Alexander gravel plant. 


à. That plaintiffs have obtained gravel from other 
suppliers and have effectively competed with defendant Pine Hill. 


The Court will surely recollect the repeated claims by 
plaintiffs in affidavit after affidavit, and indeed even in 
testimony to the Court by Mrs. Muck, that plaintiffs must have 
gravel from defendants at discriminatory prices or be forced out 
of business. That these are and have been false cries of "Wolf" 
1s conclusively established by the fact that since this Court's 
Order earlier thís year not requiring such sales, plaintiffs have 
purchased no gravel from defendants but have actively and success- 
fully competed in the ready-mix concrete business. 


The affidavits filed by defendants on this motion, and 
the materials specifically referred to in them, establish defen- 
dants right to summary judgment. 


Respectfully submitted, 
HODGSON, RUSS, ANDREWS, WOODS & GOODYEAR 


By 


V. cm / f- sgot. 


Victor T. Fuzak 


us 


VTF: skw 


Copies to: Arnold Weiss, Esa. ù 
Victor E. Hanz, Esq. 
Mr. Norman . ‘Moran 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


——————À— 
GZORGE C. PREY READY-AIXED CONCRZTE, IXC., 
GEORGE C. FREY BATCHING PLANT, INC., and 
HERBERT FREY and LOIS MUCK as co-executors 
of the Sstate of GEORGE C. FREY, decea me |) 


Plaintiffs, 


va. Civil 1970-277 


assets of PYOML BROTHERS, INC., 
a dissolved corporation, and 
PYOML BROTHERS, INC., 


APPEARANCES: RAICHLE, BANNING, WEISS & MALPERN 
(ARNOLD WEISS, ESQ., of Counsel) 
Buffalo, New York, for Plaintiff». 


HOOGS0N , RUSS, ANDRSKS, WOODS & GOODYEAR 


(VICTOR T. FUZAK, ESQ., of Counsel) 
Buffalo, New York 


The complaint in this action was filed on 


June 17, 1970. An answer wes file promptly on July 28, 
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1279. Following that, however, when discovery was de- 
ayo? in 1971, the court entered severi. orders at- 
tempting to spur preparation of this case. Neverthe- 
less, plaintiffs' counsel and defendants' original 
counsel agreed te « number of adjournments of the taking 
of depositicus or the examination of documents.  Defen- 
dants' original counsel died im the spring of 1974 and 
was replaced by the present defense counsel. In January 
1975 defense filed the present actions which are before 
the court for decision. 

The defendants move, pursuant to Rule 12 of 
the Federal Rules of Civil Procedure, for an order dis- 
missin; the complaiat for failure to state a claim, and 
purseant to male 56 for summary judgment. Because num- 
erous affidavits have been filed and depositions takes, 
the primary metion before the court at present is one 
fow summary jedqment. However, because these additional 
papers did not substantially change ox add to plaintiffs’ 
original theor., the grounds for granting either motion 
are quite similar. 


After receiving affidavits from plaintiffs, I 


heard oral argument from the puerties on May 12, 1975. At 
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that time, when it appeared to me that plaintiffs had 
failed to respond to defendants’ affidavits addressed 
to the antitrust aspect of this case, piaintiffs' 
counsel requested time to file a further brief and affi- 
davits and to supply a proposed amended complaint with a 
motion to amend. He represented that his brief and mo- 
tiom to amend the complaint would be filed within a few 
weeks. On August 4, 1975, after he had failed to submit 
a brief, the further affidavits or the proposed amended 
cemplaiat, I filed a further order ín which I indicated 
that defense arguments were substantial amd strongly 
persuasive that the complaiat should be dismissed, but 
permitted plaintiffs’ counsel uatil August 18 to make a 
further filing. Oc August 19, 1975, the plaintiffs 
filed affidavits of Lois Muck, secretary and treasurer 
of plaintiff Frey Conerete, ING., and James J. Neill, Jr., 
. Vice president of Frey Concrete, Inc. They filed with 
these affidavits a memorandum of law and a motion seeking 
to amend the complaint without attaching the proposed 
emenaded complaint. 

The following constitutes the court's decision 


on the pending motions. 


Decision of November 10, 1975. 


The plaintiffs‘ complaint asserts six causes 
of action. The essential facts are laid out in the 
first cause, which is al'sgedly brought under the 
Sherman Anti-Trust et, 15 U.S.C. $l et seq., and the 
Clayten Act, 15 U.S.C. $12 et seq. According to the 
complaiat filed by the plaintiffs, it is alleged that 
Bow York sree in the sand, gravel and ready mix concrete 
business, sad are engaged in interstate commerce. (11 3 
amd 12.) However, the allegation ef interstate commerce 
activity is set forth only in a general and conclusory 
fashion. In May, 1949 plaintiffs sold to “defendant 


Pfohls" 100 acres in the Tow of Lancaster, excluding 


plaintiffs' reedy mix plant which was oa the premises. 


s.) 
ceseors would contines to sell to plaintiffs all the 


The parties agreed that the Pfohle and their sac- 


gravel re uired by plaintiffs for their ready mix plant, 
that they would supply the ready mix plant at a price 
which would be the prevailing pit price in the ares, and 
that this price would be fixed by agreement on February 1 


The plain- 


(119.) 


of each year, with a discount of 20%. 


tiffe thea allege that the defendants wrongfully violated 
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the terms of the agreement for the purpose of acquiring 
plaintiffs’ business at a depressed price. (§22.) On 
August 1, 1957 defendants Kahle and Pine Hill purchased 
all the stock of Pfohl Brothers and dissolved Pfohl Bro- 
thers om August 26, 1957. (123.] According to plainm- 
tiffs’ complaint, because of the action of the defen- 
dants, plaintiffs' former premises reverted to plaintiffs 
because of defendants" failure to comply with the condi- 
tions of the coatract.  (124.) Following this, plain- 
tiffe charge that on M*y 1, 1969 Pfokl Brothers recorded 
a belated deed ostensibly dated August 31, 1957, pur- 
porting to comvey to defendant Regent the premises origi- 
nally owned by plaintiffs and sold by plaistiffs to də- 
fendant Pfohls ir may 1949. (123. In 127 of the cow- | 


plaint, the plaintiffs allege that the defendants heve | 


refused to perform the agreement of May 1949; that they 


raised the price of gravel to plaintiffs over "the pre- 


vailing pit price” making it impossible for plaintiffs to 
compete against the defendants; refused to afford plain- | 
tiffs the discount agreed upon; refused to deliver gravel 


to plaintiffs’ plant; began an action in the Supreme Court 
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of the State of Hew York for the purpose of harassing 
plaintiffs and made attempts to purchase plaintiffs’ 
business for a depressed consideration.  (127.) Plain- 
tiffs charge that all these actions were a part of a 
conspiracy among the defendants Kahle, Pine Hill and 
Regent to obtain a monopoly ia the prodactioa of gravel 
and ready mix cencrete. (128.) The plaintiffs seek mma- 
gee and aa injusction. 

The other claims are prenised on the same facts. 
The secend alleges a vielation of the New York General 
Business Law (4331); the third a breach of contract (11 
32 through 35); the fourth seeks an order directing the 
defendéents to deed back to plaintiffs the property deeded 
on Mey 17, 1949 (1136 through 39); the fifth requests a 
Aeclaratery judgment stating that the plaintiffs are the 
owners of the real property (T3941 and 42); and finally, 
the sixth is a catch-all claim referring to all the prior 
paragraphs and seeking am injunction and money damages. 

A cowplaiat is not subject to dismissal unless 
it appears to a certainty that no relief can be granted 


under any set of facts which can be proven in support of 
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its allegations. Conley v. Gibson, 355 U.S. 41, 45 


(1957). 

In a motion for summary judgeent, the burden 
is on the moving party to establish that there is no 
genuine issus as to any material fact and that he is 
entitled to judgment ae a matter of law. When the moving 
party hae supported his motion with proper affidavits ow 
other materials, his opponent, to defeat summary judg- 
meat, mast set forth by affidavit or otherwise specific 


facts showing that there is a gemuine issue for trial. 


Phoenix Sav. & Loan, Ing. v. Aetna CAS, & Sux, CQ 381 
7. 24 245 (êth Cir. 1967); Dxeaeler v. MY Sandpiper, 331 


7.2ā 130, 131-135 (24 Cir. 1964). 

The record in this case reveals that the defen- 
daats have sufficiently everoume the obstacles te warrant 
granting a motion ender either Rale 12 or Rule 56. There 
are many reasons why defendants’ motions for dismiseal of 
the complaint amd for summary judgment must be granted. 
First of all, many of the allegations contained in the 
complaint refer to events which occurred long before June, 


1966. Although these activities may be considered as part 
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of the history, the plaintiffs are barred by the statute 
of limitations from cl»iming any damage for activities 
which occurred before that date 15 U.S.C. 135 W) 
More important, a generous roading of che complaint may 
reveal a cease of action for breach of contract, but not 
a violation of the antitrust statutas. There is nothiag 
in the complaint to reveal alleged condwet “in restraint 
Of trade ce commerce among the several states, or with 
foreign mations." 15 U.S.C. g15. The complaint does 
not set forth the relevent markat involved or the propor- 
tion of the market which it is claimed the defendants 
control, ox the facts which reveal a» unlawful conspiracy 
or oombination. The essence of the complaint is that de- 
fendaat Pine Hill bas allegedly refused to continmae to 
sell gravel aad concrete products to plaintiffs at a pre- 
ferred disceunt price fron the prios charged by defendant 
Pine Hill te competitors of plaintiff. There are no facts 
pleaded to show that either plaintiffs or defendants dir- 
ectly or indirectly engaged in interstate commrce. 

To state à cause of action, either under the 


Shernan Act or the Claytona Act, plaintiffs aust plead 
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ultimate facts in support of conclusory allegations of 

conspiracy or combination in restraint of trade before 

the complaint may be allowed to stand. It is not eao«gh | 
merely to plead factual or legal conc! wions. Sandidge 


v, Rogers, 156 F.Supp. 296 (S.D.Ind. 1957). Notice 


pleading in the amtítrust field is not sufficient. Seo 


‘algon Radio and Supply Co, v, Motorola, 200 r.24 913 
(5th Cir. 1952). Comsidexing this complaint as cae al- 


leging a violation of the Claytoa Act only, the trtsne- 
ticas complained of must be in interstate commerce and 
cubetantially lessen interotate comserce. The plaintiffs 
must allege facts which show the products to which the 


alleged illegal comduct relates, traveled interstate. Ses 


Standard OAL Co. v. F,T.G., 340 U.S. 231 (1951). Plain- 
tiffs do allege that some of the products were used for 


the construction of interstate highways, lending strips, 
bridges between Casada and the United States and the like, 
but this is clearly not sufficient when considered in the 


light of the Supreme Court decision in Gulf Oi] COXP. Y: 


Copp Paving Cos. Inc,, 42 L. 2. 2a 378 (1974). When the 


complaint is considered in relation to the Sherwan Act, 
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the recent comments of the Second Circuit, which quoted 
an excerpt from another case with approval, are appro- j 


priate: 
(Tike test of jurisdiction [-eder 


action relate saly to the claim of breech of contract 
by the defendants, but de not set forth in any wey amy 
facts which indicate am interstate activity under either 
of the antitrust statutes. The affidevits supplied by 
the parties end the depositiones filed failed to set forth 
' fasta revealing any further interstate activity or an 
effect on commerce eufficient to allow this action to 
EL 
This court has no jurisdictica over claime 2 


through 6, because there is no diversity of citizenship 


betwees the parties. Since the first claim fails, the 
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others must also. Defendants’ motion to dismiss the 
cause of action for failure to state a claim pursuant 
to male 12, and for summary judgment pursuast to Rule 
56, are granted. The Clerk is directe! to file a judg- 


ment dismissing the complaint. 
So ordered. 


7 4 m aisi 2 
J * p ; 7 z 


oi Jum T. o<s — 
el States District Judge 
| 


DATED: November 10, 1975 
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JUDGMENT ON DECISION BY THE COURT 


United States District 


R THE 


WESTERN DISTRICT OF NEW 
Civi 
GEORGE C. FREY READY-MIXED CONCRETE IN 
GEORGE C. FREY BATCHING PLANT, INC and 
HERBERT FREY and LOIS MUCK as co-executors et< 
1 
PINE HILL CONCRETE MIX CORP REGENT SAND & GRAV 


Court 


YORK 
ACTION 
EL CORI 


LUDWIG F. KAHLE, JOSEPH PFOHI PAUL M PFOHL and 
FIDELIS H. PFOHL, individually and as the controlling 


and surviving Directors, et« 


This action came on for XXX iig) before the Court, H 


»norable 


United States District Judge, presiding, and the issues 


(heard) and a decision having been duly rendered 
It is Ordered and Adjedged that this court has no 


2 through 6, because there is no diversity of 


jurisdi 


FILE NO 1970-277 


JUDGMENT 


John T. Curtin 


having been duly tried 


ction over cla 


citizenship between the 


parties. Since the first claim fails, the others must also 


Defendants’ motion to dismiss the cause of action for 


a claim pursuant to Rule 12, and for summary 


Rule 56, are granted 


judgment 


failure to state 


pursuant to 


10th 


ADAMI 


JOHN K. ADAMS 


ierk 


of Court 


615 SERVED BY PERSONALLY 


DATE 4 y ^ 


* 


Notice of Appeal. 


w i I "n 
GEORGE C, FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING PLANT, INC., and 


HERBERT FREY and LOIS MUCK as co-execvu-ors 
of the Estate of GEORGE C. FREY, deceased 


, , 


Civil 1970-277 


NOTICE OF APPEAL 
PINE HILL CONCRETE MIX CORP., 
REGENT SAND & GRAVEL CORP., 

JJDWIG F. KAHLE, JOSEPH PFOHL, 
PAUL M. PFOHL and FIDELIS H. 
PFOHL, individually and as the 
controlling and surviving 
Directors, Officers, Shareholders, 
Liquidators and Receivers of the 
assets of PFOHL BROTHERS, INC,, 

|i dissolved corporation, and 
PFOHL BROTHERS, INC,, 


Defendants. 


NOTICE IS HEREBY GIVEN that plaintiffs above named 


hereby appeal to the United States Court of Appeals for the 

Second Circuit from e final '1sion, Order and Judgment 

lated November 10, 1975 of the United tates District Court 
ir the W tern trict of New rx ranting defendants' 
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Motion to Dismiss the Complaint and for summary Judgment, and 
directing the Clerk to file a Judgment dismissing the Complaint, 
and dismissing the Complaint, entered in this action on the 10th 


day of November, 1975. 


PLEASE TAKE NOTICE that plaintiffs appeal from each 
and every part of said Decision, Order and Judgment, as well as 


from the whole thereof. 


Dated: Buffalo, New York 


December 3, 1975. 


RAICHÉE, BANNING, WEISS & HALPERN 
/ 


— 11 

Hor P d 1 A A IAT 

Arnold Weiss 

A Member of the Firm 

Attorneys for Plaint.ffs 
10 Lafayette Square 
Buffalo, New York 14203 
Telephone: 716 852 7587 


TO: JOHN K. ADAMS, Clerk 
United States District Court 
Western District of New York 
United States Courthouse 
Buffalo, New York 14202 


VICTOR T. FUZAK, ESO. 

HODGSON, RUSS, ANDREWS, WOODS & GOODYEAR 
Attorneys for Defendants 

1800 One M & T Plaza 

Buffalo, New York 14203 


Cs 


20 
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UNITED STATES DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK 


GEORGE C. FREY READY-MIXED CONCRETE, INC., 
GEORGE C. FREY BATCHING PLANT, INC; and 

HERBERT FREY end LOIS MUCK as Co-Executors 
of the ESTATE OF GEORGE ©. FREY, Deceased, 


Plaintiffs, 
-vs- Civil action 
No. 1970 - 


PINE HILL CONCRETE MIX CORP., 

REGENT SAND & GRAVEL CORP., 

LUDWIG F. KAHLE, JOSEPH PFONHL, PAUL M. | 
Prom. and FIDELIS . PFOML, Individually, 

and as the controlling and surviving 

Directors, Officers, Shareholders, 

Liquidators and Receivers of the assets of 

PFOHL BROTHERS, INC., & dissolved corporation, 

and Prom. BROTHERS, IKC. 


Defendants. 


Examination before trial of HERBERT 
FREY, held before Jamee E. Crosby, Notary Public, at 
the Statler Hilton Hotel, Buffalo, New York, on Monday 
March 5, 1973, coumencing at 11:00 a.m. rursuant to 


notice. 


APPEARANCES: RAICHLE, BANN NHG, WEISS & HALPERN 
BY: ARNOLD WEISS, ESQ. 
Attorseys for the Plaintiffs. 


MANZ  MAMZ ^ DIVIAK 
BY: VICTOR E. MANZ, ESQ., 


Ed — Attorneys for the Defendants. PET ARR — 


22 


23 


MR. 
MR. 


MR. 


RR. 


Deposition of Herbert Frey, March 5, 1973. i -. | ; 
MANZ : The usual stipulations? 
| 
WEISS: Yes. 
MANZ : Fine. | 
WEISS: i think maybe we would like to read | 


over the deposition before it is filed 
and make sure if there are any changes 


because you will likely get into some 
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technical terms or figures and this 


is in no way indicating the eporter 


is not accurate, 


but to make sure that 


we get the accurate answers -- 


zt Al 


1 right. 


HERBERT FREY, 


having first 


been duly sworn, was examined and testi- 


fied as follows: 


EXAMINATION BY MR. 


- 


MANZ : 


Mr. Herbert Frey, what is your capacity with 


George G. Frey Ready-Mixed Concrete, Inc.? 


Right now, 


All right. 


I am President. 


Is that "Company", or "Corporation" 


still in an Estate? 
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1 | L| 

| @ Did your mother? 
2 

| A No. 
3 

Q All right. Now, did there come a time when 
é 
your father did not operate the business for a 

5 

| period of years? 


| A I couldn't say that there was wer a time when 

| he didn't operate the business. 

| 2 Well, was chere & time when he was out of the 

| State and not able to operate physically the 

| business? 

| A. Anything, any major thing that happened, it 

| | had to be communicated to him by telephone and 

| he ran the business from wherever he was. 

Q I see. But the question I asked you was, was 
there a time when he was not in the City and he 
was actually not operating the business? 

MR. WEISS: I will object to that and instruct the 
witness not to answer. It has been | 
answered already. He answered this. 

He said he hasn't. Now you are repeat- 
ing the question and insisting on it. 
Now, you have the testimony and I 


should think that would be it. 


ARMEN $ a STENOGHAPHER BUFFAL« | 


18 


19 


MR. MANZ: 


MR. WEISS: 


MR. MANZ: 


MR. WEISS: 
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Are you objecting to the question? 
I object, and I suggest that we go on 
to another line of inquiry and ask & 


different question. 


| 
| 


| 


Well, for the record, Mr. Frey, I feel | 


did not answer the question and I am 


now ready to break the question down st M 


two parts. 
If you would like to try a different 


question; he told you his father ran 


the business from wherever he was. Now 


if you want to know if he was in Pough- 


| 
| 


| 


keepsie one day or one month, or if he 


was in Austrailia or wherever he was; 
he said he ran the business and any 


decision was communicated to him by 


telephone. If you want to 80 from there, 


I have no objection, but I don't see 


why we should go back. This will be a | 


long set of depositions on both sides. 


All right. I will proceed. I will ex- 


pand on it. 
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`~ Was there a time when your father actually did 
not devote all of his time to the management | 


of the corporation, the ready-mixed business? | 
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| 
| 


MR. WEISS: You mean after he retired, or -- 

MR. MANZ: No, shortly after. | 
MR. WEISS: Give us a year. | 
BY MR. MANZ: 


father not living in the Erie County Area and 


| 
| 
* During the years 1954, 1955 and 1956, was your 


not actually running the business? 


MR. WEISS: 


MP. MANZ: 


MR. WEISS: 


| MR. MANZ: 


What do you mean by that? Is there 
something on your mind? Why don't 

you say it? 

Mr. Weiss, I see we are starting on ou 
track. I think the usual way to note 
an objection is by saying, "I object | 
to the quection", and I am going to 
I object to the question. 


I also object to your testifying and 


trying to divert me from asking the 
questions the way I want them, and I 


think they are proper. I know they are 


proper. 


MR. 


| MR. 


BY 


WEISS: 


MENZ : 


WEISS: 


WEISS: 


WEISS: 


MR. MANZ: 


While your father was in jail, Mr. Frey, who 


ran the business? 


At that time, there was my mother, myself and 
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———— 


I think you are afraid to ask it ín a 
du | 
I am not afraid of you or anybody else. 
Why cat you ask him? Be a man about | 
it ana say what you mean to say. | 
Why don't you stop that. I thought the 
Magistrate told you to stop this fool- | 


ishness. 
| 


If you want to ask a question that you 
are embarrassed to ask -- either ask | 
| 
it or don't ask it. 


I will ask the questions the way I want 
to and you are not goíng to tell me how 
to ask them. Now, let's get that 


straight once and for ail. You are not 


going to put any acts on for the bene fit 
of your client. 


You name the City and the time and stop 


horsing around. | 


> © PO 
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my sister and any major decisions that had to 
be reached upon visitation, we would communi- | 
cate with him, and he would make up his mind 
and let us know. 

All right. So, in other words, while he was 
in jail, he actually ran the business; is that | 
right, and made all the major decisions? 
Funda»entally, yes. 

All right. Wow, during what period of time was 


that? 


I can't answer that truthfully, the period of 
time that he was ín jail. I can get it for you, 
but I just don't remember. 

All right. 

The year. 

All right. 

I am poor on numbers and that type of stuff. 
Some stuff I will remember quite vividly and 
some just doesn't stíck. 

All right. Now, just prior to the time chat 


your father went to jail, who was responsible 


for the bookkeeping and the accounting? 


We hired a maa named Tepfer. lle run the count 
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ing and layout of the accounting system and 

the whole bit. That is prior to kim being in 
jail and I believe as the Court proceedings 
were taking place, just prior to cs starting, 
he passed on. 

I see. 

Which went bad. 

I see. So he was the one that prepared the 
audits and so forth that would indicate whether | 
you were making any profit or loss in the con- | 
duct of your business; is that right? 

Yes, Ralph Tepfer, as I remember his name. 

All right. Now, you started that busíness, | 
you incorporated, and this business went along | 
until last year when the name was changed. Nov, 
did you own any other, you and your mother, | 


did you own any other businesses or corporations 


at the same time? 
Would you phrase that question -- in between 
| 


what years, Mr. Manz? 


| 
Well, from the time dad started the business; | 


give me a list of all the businesses or companiep 


that he ovned? 


"P p pw p 
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Well, owning, the only real companies he owned 
is Frey Batching Plant, Incorporated and I 
believe it is "George C. Frey Batching Plant, 
Incorporated", and there was "George C. Frey 
Ready-Mixed Concrete, Incorporated". 

All right. 

And later on we started a "Frey Sand & Gravel 
Incorporated" -- what was the question? 

How many companies or businesses, whether they 
are corporations or -- 


That my father and mother -- 


or you and your sister, or anybody ín the family 


owned and operated simultaneously with the 
Ready-Mixed Company? 

Well, that was all that my father would have 
been involved ín. 

How about your mother? 

She was involved in the same corporations; yes. 
Any others? 


There was one other corporation, that is, 


Material Service Corporation, but that, my father 


nevar had any connection with. 


Okay. 


| 


—t 


22 


23 


erer erer e 


MR. 
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What kind of corporation was that? What kind 


of business were they involved ín? 


That is where, fundamentally, we have equipmeat | 


and in the sand and gravel business we were 
the ones that usually done the excavating and 
supplying of the raw materials to the washing 
plant, usually handled the stripping and 
occasionally we rented out equipment. It is 
more or less an equipment business. 

And is still in operation? 

Yes, it is. 

In existence? 

Yes, it is. 

Is it active? 

Yes. 

Who are the officers? 


Myself and my sister. 


And where are the books kept for this corporation? 


Pavement Road. 561 Pavement Road. 
All right. Is Frey Sand & Gravel, Inc., a 


holding company for land, gravel land and sand 


land? 


WEISS: In what sense do ou mean “holding 


| 
| 


| 
| 
| 
| 
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or sand; grít or gravel? 

Sand, grit or gravel. 

All right. That is of your own personal know- 
ledge: 

Yes. 

How do you know that? 

Because the rock is right up fto the surface 

on the bunch of them; all of them. 

All right. And that is rock, that is something 
that can be used as aggregate? 

I believe it can be used, yes. 

Whet do you call it, technically? 

Well, that would be called limestone. 

And thet is used in the business after it is 
crushed? 

Well, if it was properly processed, it could be 
used in, as a quarry, you could quarry ic, if 
you could ger a permit. 

All right.  Aad is this why it was purchased? 
This was the ultimate goal; yes. 

And how long have you owned this property? 

I trc^^fully couldn't tell you. I could find 


out for you. 
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e Is that one of the companies that you are now 
2 
associated with that owns this property? | 
3 | 
Pardon? 
4 | 
~ Does one of the companies that you are associated 


with own this property that we just mentioned 
with the stone on it? 

A Yes. | 

Q Okay. Now, are there any other píeces of prop- | 
erty other than the ones we have díscussed, | 
that you have, that are owned by anybody in the | 
family, or any of the companies that they are 
associated with, upon which there is some sort 


of aggregate? 


MR. WEISS: You mean anything he can think of now? | 
15 | 
MR. MANZ: Well, he would know, 
16 
THE WITNESS: No. 


| BY MR. MANZ: 


| Q Other than the property in Genesee County, do 
E you or any members of your family, or any | 
- | companies with which they are associated, that 
" you are associated wtih, own any land. upon | 
22 


which there is gravel, grit or sand? 
23 
A Well, yes. It just come to mind, there is one 


| 
| 
| 
x E * i j ARMEN S a ^ LL d mur 11 n 


23 
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Now, Mr. Frey, cam you tell me what lands 
Frey Sand & Gravel owns? 

Well, the premises that the sand and gravel 
plant is on is owned by us. We own the drive- 
ways or the property that leads to aad from 

the sand and gravel plant to Broadway. We own | 
4n adjoining piece of land -- wait a minute. | 
I will withdraw that. We own an additional | 
Piece of land adjoining the sand and gravel 


going straight south, strictly a driveway or 


4 road. 


Whe re? 


Pardon? 
Give me the locations as you go along. 


All of that is ín Alexander, New York. 
All right. | 


| 


I believa that would consist of, fundamentally, 
all the land that the Sand & Gravel owns. 


| 
All right. Does the Frey Sand & Gravel Corpor-| 
ation have leases other than ownership? 


Yes, they do. 


And i^ this ta AlexAnder, County of Genesee? 


Yes. 
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Okay. And could you tell me some of the names 
of the lea5^s that you have? 
Well, I can give you a few of them, I belíeve. 
There is a lease with Krevder Farm. 
Could you give me the acreage, approximately, 
as you g> along? 
No, I couldn't. I couldn't in any of these 
cases. I 4m not sure. 
All right. 
And there is a -- I can't think of the man's 
name, Wate. I don't just know how that would 
be -- I believe it was "W-A-I-E". There are 
two of them. There are two Wates'. Both of 
their farms. 

There is a "Merle", "Spring"; that 
is ail I can think of offhand. There might be 


more, I am not sure. 


And could you tell se the approximate number ot 


&cres involved? 


In no case. I couldn't in any oue of them. 


Okey. Could you tell me the approximate dates 


of any of these leases? 


ARMEN 
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Q Could you tell me whether any of these leases 


have options to purchase the land? 


A. No, I couldn't tell you, I don't believe so, 
: | though. 
5 I 
| @ Do you have the leases in your office, at your 


main office, copies of them? 


| A. I believe we do. 


e 


Would you bring them witb you thc next time 


| you come? 


A Copies of the leases? 
" |e Yes, or the originals, whatever you have. ! | 
"E A. I euppose we could. | 
* | Q Pardon: | 
Wi A. l think we could. 
T Qe Would you bring copies of all the leases that ; 
P you have for the properties in Genesee County? | 
i MR. WEISS: Tell me exac.zy what it is you want 
pel on the record. 
- | MR. MANZ: We want copies of all the leases that 
20 


you have for land that has gravel, sand 


or any kind of aggregate of any kind 


to 
€ i 


used in your business. 


| MR. WEISS: You want all sand, gravel and aggregate 


| 
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THE WITNESS: What do you want to do, Mr. Manz? 
What do you want to do? 

BY MR. MANZ: 

I want you to tell me what lands you do own? 

I got a little chunk over here in Jewetville. 

All right. Is that where the Haydite Company 

Yes. 

Okay. 

Adjoining it. 


Does that have any commercial deposits? 


Q 
À. 
Q 
A. 
Q 
A. 
Q 
A. 


Not of sand, grit or gravel. 
Does it have Haydite? 

It hae Haydite material on it. 
Is that an aggregate used? 
Yes, it could be used, yes. 
All right. 

It is clay, shale clay. 


Yes. 


PO Pr © Pp © PC 


We have a farm over in Akron. 


c 


What do you call that farm; could you identify 
it by name? Is thet the Barraues Farm, the 
Zola Farm -- what do you call it? 


Well, yes. That comes in the Township of -- 
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these come under the Township of Newstead. 
There is the Barraues -- what was the other one 


you mentioned, the Zola? 


wo Yes. 


A. Zola. 


them to me. 
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Now, you are trying to throw a road- 


block into it, that is what you are n 


I bet you got the rest of them. 
I can't even think of them. 


Cooperate with us. 


Give it 


MR. WEISS: Come on, Vic. 
have the list there. 

MR. MANZ: Look, why don't you knock it off, 
"cooperate". 

MR. WEISS: Obviously the witness -- 

MR. MANZ: I thought the Judge told you 
Cut it out. 

MR. WEISS: Do you have a list? 

AR. MANZ: Why don't you let me do what 
do, and you do what you want 
ing to do. 

| MR. WEISS: Big deal. 

| THE WITNESS: The Rudolph Farm. 
| BY MR. MANZ: 

n Is that one? 


Give 


You 


| 
to behave? 


to him. 
I want to 


to do. 
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A. Yes. 
Q What other lands do you own, Mr. Frey? | 
MR. WEISS: He probably owns hís house. Do you 
want to know about that? 
MR. MANZ: Farm lands. | 
MRS. MUCK: Don't forget ours, Herb. 
THE WITNESS: Yes, me and my sister own a farm that 
they live on. Oh, my mother, uncle 
and aunt, they own a piece together. 
BY MR. MANZ: | 
Q Okay. Now, you have the Miles Farm; where is | 
that located? 
A. That is over there with -- between Zola and 
Barraues. Miles is in there too. | 
. what road are these farms on? Are they on & 
specific road? 
A. Yes. One of them is -- the majority of them 
are on -- south of the Thruway and east of the 
Alden-Crittenden Road and there ís a road there 
that they face on, but I can't think of the name 
of that road. 
Are these ell farmlands? 
Yes. | 
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Q Okay. Does that include the Klawer Farm also? 
MR. WEISS: Could you spell that? 
MR. MANZ: K-L-A-W-E-R. 
THE WITNESS: Yes. There is a Klawer farm in this 


BY MR. MANZ: 


© 


© 


P 
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bunch, too. 


And Heiman, H-E-I-M-A-N7 

Right. 

and the Kwandrans land, K-W-A-N-D-R-A-N-S; is 
that all a part in there? 

That is "Q-U-A-N-D-R-A-N-S"; yes. 

Are these all together, sir? 

Yes, ell me row. T 

Approximately how many acres do you own? 

I couldn't tell you, but it is about a mile long 
Will that help you? 

How deep; do you have any idea? 

Between the Thruway and the frontage road which 


I can't think of the name of it. 


All these farms, are they owned by one company 
or individual, or individuals? Who owns this 
property? 


I think that -- 


N 


22 


23 
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M2. WEISS: Don't think about ít, Mr. Frey. If 
| you don't know, the records are clear 
| in the County Clerk's Office, they axe 
| recorded by deeds, are they not? 

THE WITNESS: Yes, they are. Oh, sure. 

BY MR. MANZ: 
| - Can you tell me whether or not there have been 
| any tests made on these farms for gravel, grit | 


or other aggregate? 


| | 

| MR. WEISS: This is material to this lawsuit? 

| MR. MANZ: I think so. | 
MR. WEISS: Beceuse it works both ways. I will be 


nel ing your people the same things. | 


| MR. MANZ: Oh, yes, there is no problem. 
| MR. WZ ISS: All right. | 
THE WITNESS: No. I could clarify that there has | 


been no tests done on any of them, but | 
I am very conscious that there ísn't 


| 
any on them, none of them got anything | 


on them. | 


BY MR. MANZ: | 


E You say none of these have any? You have per- | 
| 
| sonal knowledge that none of these have any grit | 
| 


eee AME „ 


MR. MANZ: I will rephrase the question. 
BY MR. MANZ: 
Mr. Frey, would you tell me whether or not 


| @ 


e ro rose 
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company"; in an Internal Revenue sense, 


or “holding Company" in a stock sense, 


or do you mean just colloquially? 


Frey Sand & Gravel is still active? | 
Yes, it is. 
Okay. And who are the officers, please? 

Lois Muck aad myself. | 
Okay. Is your mother an officer? 

I don't believe she is. 

All right. Now, could you tell me for what 
purpose this corporation weat into existence? 
To wash, screen, grade sand and gravel. 

Does it also own gravel land, or lands of any 
kind? 

Yes. 

Okay. Could you tell me, as best you can recall, 
how many -- what pieces of land does the corpor- 
ation own and their location? 

Which corporation? 


Frey Sand & Gravel. 
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MR. WEISS: Again, Mr. Manz, if you just want a 
descripcion of the land, we will be 
happy to give if to you, the metes | 
and bounds, or liber and page, or | 
whatever you want, but I don't know if | 
the witness can give this type of thing 
off-hand. If you want accuracy, which 
I assume you do - | 

MR. MANZ: Oh, sure, sure. That is why I am going 


to ask the questions now and then later 


we will get that, if that is okay. 


MR. WEISS: You can't change the records at County 
- | 
Hall if you are implying anything -- 


MR. MANZ: No, no. 
i5 

MR. WEISS: You see, I don't even know what you can 
16 

MR. MANZ: I want to know whet he knows. He is an 


17 | 
Officer in this corporation. | 


MR. WEISS: That doesn't mean -- 


19 | 

MR. MANZ: Why don't you let him answer the questión? 
20 | 

MR. WEISS: That is like asking President Mixon 


where the Post Offices are. 
22 


| MR. MANZ: Really? Do you believe that statement?) 
23 | | 
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: more in Genesee County. 
| 
z MR. WEISS: The question is, Mr. Frey, other thaa 


* | THE WITNESS: No. 
i | BY MR. MAN: | 
s Q. All right. Now, what were you going to tell me | 


3 A. 
10 Q 
1 "s 
12 | Q 
13 | A 
| 
l4 | 
|Q 
15 
16 | a 
17 | 
|e 
18 | 
| A 
19 | 
|Q 
20 | 
2 | 
| A. 
22 
23 


Genesee County? 


about Genesee County? Is there another piece 
of property you c in't mention before? 

Yes, there is. 

What kind of property is that? 

That is farmland. 

Do you own it? 

Yes. 

Okay. And is it being mined, or is it in re- 
serve? 


No, it is in reserve. 


Do you know how many acres you have there? 


No, I couldn't tell you, sir. 

Okay. What is 1690 Union Road aad 1702 Union 
Road property? 

Well, I don't know them by numbers, but we used 
to always refer to our West Seneca Plant $5 


1700 Union Road. 


— — 
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22 


23 


e 


o 


P 


e 


THE 


MR. 


MR. 
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So that is where you have yo > other plant; 


is thet correct? 
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That is correct, yes, a ready-mix plant located| 


there. 


How many plants, 


ready-mix, or batching plants | 


do you, or any of the companies that you are 


a, 4000cílated with own? | 


We just have those two batching locations for 


transit mix concrete. 


Transit mix concrete? 


Normally, that is 


Is that a company? 


No. 


That is where you cix and sell in transit, 


isn't it? 


transit mix concrete that -- 


Trarsit mix is normally -- 


MANZ : 


WITNESS: 
MANZ : 


WEISS: 


What are 
I thought 
standing ? 
He has a 


He has so 


Mr. Moran and I were just talking to 


each othe 


those gestures for, Mr. weiss? 
that you and 1 had an under- | 
nervous condition. Forgive hip. 


mething more than that. 


r. 


22 


23 


= — 
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MR. MANZ: I told you, you pull any of the stunts 


maybe. | 
MR. WEISS: You can talk to Mr. Frey. I was having 
& discussion with Mr. Moran. | 
MR. MANZ: Any more — from you, I want the 
record to indicate, that I am going to 
give them right back to you. 
MR. WEISS: Well, I was just smiling at Mr. Morea. | 
I wish you would do that. | 
MR. MANZ: Yes. 
MR. WEISS: Let the record show you are not smiling. 
BY MR. MANZ: | 
Q Just so that I understand it, Mr. Frey, what | 
do you mea. by "transit", the term that you | 
made before? | 
A That is a ready mix concrete business. 
Q That is a company? 
A. Pardon? 
Is that the name of a company? 
A. No. That is a process. 
Q A process. All right. So the West Seneca Preng 
See MEM GENE ed . 


like you did the last time and I am 


going to retaliate and I don't mean 


22 


23 
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to purchase lands upon which there was gravel, 
grit or sand? 

I feel I can't follow you. “ry again. | 
Okay. 

Somewhere I am missing the boat. 

All right. What I want to know now, Mr. Frey, 
is, from that time in May of 1949 when Pfohl 
Brothers purchased the lands, all those lands 
under the contrac. from your father, whether or 
not anybody else ever came up to you, to your 
father, thet you know about, or to you or 
members of your family, or any of the companies 
which the Freys' are involved in, where an offer 
was made to sell gravel, land that contained 


gravel, grit or sand? 


| 
To my father who 'n turn then sold it to Pfohl? 


No. The question i am asking is a little 


| 


different than I asked you before and that is, 
do you have any knowledge of any offers ever 
made by anyone to sell lands that contained 


| 
| 
gravel, grit or sand. after your father had sold 


the laade to Pfohl Brothers? 


Well, you are going back to 1949, that is whea 
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we bought the plant and that was all that I 
believe was bought that year. 
All right. Wow, did you hear my question? 

A. Now, progress from there. 

Q. All right. From 1949 to the present time, 
has anybody ever offered to sell you land that 
contained gravel, grit or sand, which were 
actually turned down and not p:i tchased? 


A. Offered to us to buy sand, grit and gravel landé? 


Yes. | 
A. We get quite a few of them offers. 

Okay. 
A. That come in the door sad, "I got gravel", and 


that kind of stuff and like I say, I think | 
everybody that buys gets that kind of a propo- 
sition. 

Q All right. So in other words, there have been 
many times that you are aware of that actually 
offers have been wade to sell you gravel lands? 

MR. WEISS: Wait a second. You are boot-stranping 


something here. That wasn't the ques- 
| 


tion. The question is, if you rephrase 


tha’ you mean land reputed to have gravel 


ts 


— — — — — 


MR. MANZ: 


MR. MANZ: 


MR. WEISS: 


| THE WITNESS: 
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om it, is that what you mean? Or do 

you wean land that had gravel on it? 

I will stick with wy question. Would 
you repeat the question? 

(Whereupon, the question referred to 
was read back by the reporter). 

He already testified that many offers 

had been made. He ansuered the ques- 

tion. I want to know whether there 

were many or a few, that is what I 

want to know. 

I see, but I was trying to find out if 

you were trying to distinguish between |- 

apparently you are nct, between lands 

that have gravel -- 

No, i eam sticking with the question. 

de testified that people have come up 

and siiered to sell gravel lands that 

he is aware of and i want to know | 

whether it waa a few tines ormany times 


or how wany times and wher they were 


wade, if he will tell me. | 


E can't tell you whee there may have 


F 


| 


22 


23 
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MR. MANZ: 


THE WITNESS: 


MR. MANZ: 


MR. WEISS: 


MR. MANZ: 


MR. WEISS: 


BY MR. MANZ: 


Q. Do you know from your own knowledge whether or 


not your father, or any companies that he was 
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been some that came up. That is not 
un cormon, 

All right. 

That doesa't mean they have got gravel 
ca them, but they come in. 


All right. You got your point across, 


Mr. weiss. 

weil, that is true. | 
But that is, you know, that is impropet. 
Whenever we reach a key point you | 
interject and start testifying. I vant 
to object to that on the record. 
Everyone ís trying to sell land. They 


might think tnat there is oil on it. 


i 


associated with, ever actually tested for gravel|, 


sand or grit on lands that were not purchased 


by him or these companies? 


A. If you are asking did we ever go out and test 
for gravel land on diiferent pieces, yes, we did, 
I" And did you ever test any lends that contained 
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gravel, grit and sand that you did not purchase, 


lease, or take an option on? 

we have found some, very small quantities, on 
different pieces of property that weren't 
commercially worthwhile considering. I could 
point that out to you. 

Were there any pieces that were commercial 
that vou didn‘t purchase efter testing? 

Yes, there was one. 

Would you tell me the name of that, where it 
was Located? 


Sardiais. 


Okay. How do you identify that piece of prop- 


erty? What do you call it? 

well, probably to save you time, it would be 
one that Aurora Contractors got their gravel 
of of. 

What year was that? 

I couldn't tell you now. 

Vas it a long time ago, or was i: in che last 
ten years? 

within -- I think it was -- we negotiated 


fox that, or had tested that longer than ten 
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MR. MANZ: Any other lands. 
MR. WEISS: No, No. 7. 
MR. MANZ: Any copies of documents involving the 


THE WITNESS: I can remember some of these. There 


BY ER. 


| Q 


Tonawanda Indian Reservation, possible 


options to lease. 


were &ome in East Aurora. I can't re- 


member there even being amy book work 
‘uvolved in them. Some of them we had 
done with no book work whatsoever. We 
merely went in and, the East Auxoa 
Section is a dead issue. There is a 
lot of gravel over there and it isn't 
worth the powder to blow it to heck. 

MANZ : 

And over the years, have you always used one 

company to do your testíng? 


No, no particular pattern. Mo t generally my 


father would take it personally. He would 
usually, if he wrote up an option, he usually 


wrote ít up for himself. 


All right. Were there any lands that did con- 


tain gravel, grit or sand that you or your father, 


£ 
e 
e 
* 
c 
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or any of the conpaníe refused to purchase 
because of the price? 

That had gravel oa it? 

Yes. 

Well, if you are not going back to stuff that 
him and the Pfohl boys used to work at, I 
couldn't even keep up with them, them guys, 
myself at that time, between them and ay father 
and some more, they were trying to nail every- 
thing down. I don't know what the heck they did 
I couldn't even keep up with them. | 
Sin:e May of 1949, do you recall any specific 
properties that you refused to purchase because | 
of the price? 
No. I don't recollect any. mere could be some 
though. 

Does the rame "Reno" mean anything to you? 


Yes. 


| 
Was that his correct name, Mr. -- or the fellow 


they call "Reno"? 


I am going to guess and I believe it was "Reno 


Rod rico 


Did your father used to do business with him? 


| 
| 
CIPIT — . — M A 


& What about the Skurr Road property, this is the 


A. Yes. They are all along that -- all front on 
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A. He went around and secured properties that -- 
Shurr, that was the road I couldn't think of 


before, "Shurr Road", between the Thruway and -d 
MRS. MUCK: That doesn't pertain to this question, 
This one is the Indian Reservation. | 


THE WITNESS: Yes, he done that too. This man used 


to go and try to get options on a | 
lands and offered co sell it to peopie | 
who needed the sand, -rit ¿`d gravel; 
right. Well, I had ve y i ttle con- 
nection atth him. I just remember tho 
name. I do know that he secured them 
options on Shurr Road -nd my sister 
brought up that he had some particiípat- 
ion in thet Indian Reservation. That 


is all I can tell you. I don't know 


«uch about the man. 


road you say the.e other lands are involved in, 


the Zola and the other names? 


that road. | 


23 


MANZ : All right. Off the record. 
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Yes. Do you have any records in your files 
that indicate the commercial value of the 
gravel, grit and sand on these pieces of prop- | 
erty that you mentioned off of Shurr Road and 
the Thruway? 

There is no gravel on them whatsoever that I 


know of. 


Okay. The question I asked you is, do you have 
any records? a 

No. Nothing has ever been done there. You are 
welcome to walk it, you can see there is out- 
croppings of stone. 


That is strictly stone? 


That is right. 


(DISCUSSION OFF THE RECORD). 
(Whereupon, the proceeding tn the above 
entitled matter was recessed untii 


2:00 p.m. Ms 


* bd + 
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Do you want to tell me about that? 

Yes. There was one chunk that was on the corne 
of Peters Corners Road. 

What about this piece? Do you own it, or did | 
you try to buy 1t? | 
No. We own it. | 
You own it? Oh, I see. All right. This was | 
on that list? 

No. There was one, too, I cam brief you, that 
was what we called the "Reno", the Reno Rodrico 
the fellow they called Reno, he had bought it 
and -- 

Peters -- 

Located on Peters Corners Road, and I think it 
was I, my mother and Lois owned that piece. We 
had it a couple of years and then when Pine 


Hill had bought it, the whole deal, that trans- 


| 
| 
| 
| 
| 
ation took place, it was a while afterwards | 
we decided to, you know, there wasn't enough 

in consideration or wouldn't be enough —— 
there to ever set up @ washing plant and we 


tried to sell it, and I went over and talked to 


P 


Peroeorespeo 


© 


4+—_—— 
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Bob Jones and told him about it, and I asked 
him if he had any interest in it and he said 
he would talk to Kahle and that must have been 
-- it went two or three weeks that I stopped 
and talked to Bob Jones again and Bob Jones, 
he is the Pit Superintendent, I believe. I 
believe that was his proper title -- 

Well, what happened? 

Well, anyhow, Bob Jone, whatever he was, said, 
"We have no interest in it". 

No interest in it? 

No. 

What did you do with the property? 

We sold it then to Clarence Send & Gravel. 
Okay. Do you recall, roughly, the year? 

No, I can't. 

But this was after 1949, was it nct? 

It was after, oh, yes, it would have been after 
Pine Hill had bought cut Pfohl. 

All right. 

It was @ time after that too, and I am not even 
sure when. 


All right. So chis was onc piece of property 
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that Rene had apparently negotiated. Now, Mr. 
Frey, what other pieces of property have come 


to mind now that Reno negotiated for you and 


actually you or members of your family purchaseä? 


Gee, I can't think of aaymore, Mr. Manz. 

But there were some, but they doa't come to 
your mind; is that it? 

I don't know if there was any more. There was 
one piece, we had an option on it, this I re- 
merb.r, and that was over on -- you people get 
it mow, Pine Hill has it. It is behind the 
County Line Stone and we had an option on that 
piece but I don't know, we never pressed the 
deal. I guess, technically, we probably still 
have the option on it, but you people wound up 
with it and I guess own it. There is not a lot 
of gravel in it. It had gravel on down to the 


stone. 


I see. Do you remember the approximate date 


of this? 


No. After County Line Stone wes operating though. 
I see. How long have they been in business? | 


Gee, that must be -- I will guess, maybe around 
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eight o^ nine years now; am I right on that 


guess, I don't know for sure. 


Q All right. Can you think of any other pieces? 
No. | 
* Now, this morning you talked about properties 


that you tested but didn't have the commercial 
use that you required. Could you, as a pro- 
fessional expert in the field, tell me what you 
mean by, “commercial use"? How would you 
decide what is satisfactory ead what is not 
satisfactory? Is it the quality, the amount -- 


MB. WEISS: Do you mean in respect to any type of 


Standard contract? 
MR. MANZ: I will rephrase the question. 
BY MR. MANZ: 


e Mr. Frey, this morning you said that you refused 


to buy certain lands because they didn't have 


commercial use. What did you mean by that? | 


| 
A. Commercial value for sand and gravel? 
Q Right. 
^1 | 


We)l, I think any piece of property that wouldn'k 


have any volume on it for oae thing would allev- 


iate that from commercíal value; tbat ít might 


—— — — 
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be ore practical to leave ít in farmland 
or w..tever it was now ooíng. 

Another one would be if the material 
obviously lacked any qualíty that would even 
conform to A. 8. T. MH. standards aad there is a 
code of ethics ín the gravel ín «ry that we 
have to conform to for quality aad th» 4.8. 1. M. 
has been established and if you can't get a 
piece that you feel is going to qualify for the 
A.S.T.M. standards you might as well reject it. 
So as I understand it, you had t e opportunity 
or your companies, or your father had the 
opportunity to buy certain pieces of land, but 
you felt there wasn't enough volume or it did 
not stand up to a certain standard; is that 
correct? 

Yes. 

Okay. How many pieces of land would you say 
that you or your father or your company have 
had the opportunity to purchase since May of 
1949 to the present tíme where there was gravei, 
sand and grit present, but not of the proper 

or adequate volume that you determined was nec- 


essary? 


MR. WEISS: You said not of the proper or adquate 
volume? | 

MR. MANZ: Yes. 

MR. WEISS: Are you including the quality in there | 
too? 

MR. MANZ: Just volume. 

MR. WEISS: Just volume. You said not of the 
proper -- I thought ycu were going to 
sa; "quality", so you leit me hanging. 

THE WITNESS: I truthfully can't answer you. I have 
seen them come in two or three times a 
year, and I have seen also a year go b 
that nobody would come in with a pro- 
position; there is no definite pattern 
to it, Mr. Manz. 

BY MR. MANZ: 

— All right. Just so that I understand it, I am | 


not the expert, you have had the chance to pur- | 
chase land that had the quality but did not 


have the volume, so you determined not to buy 


it; 


* Would you repeat t 1t again? 
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is that correct? 


656 


(Whereupon, the pending question was 


22 


23 
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read back by the reporter). 
THE WITNESS: To get technical, the way you phrased 


| tke question, some had the quality but 
didn't have the volume. Usually if 

| they didn't have the volume, you never 
| checked, bothered checking the quality 
that was there. 


BY MR. Manz: 


Q I see. 
A If that will help you. 
| @ What I have in mind, Mr. Frey, what is the amo 


necessary to make it commercially valuable as 
far as vclume is concerned? 
MR. WEISS: Now, I don't think that is a clear 
question unless you relate it to some 
more -- there are too many variables 


in that. 


MR. MARZ: There is only one variable. I want to 
| know how many acres, or what ise the 
volume th&c he feels makes it qualify 
for commercial valus. 


MR. WEISS: Is this material? 


| MR. MAN”: I think so. 


21 


22 


. —— — — 
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MR. WEISS: Do you understand the question, Mr. 
Frey? 

THE WITNESS: Yes. 

MR. WEISS: And you are assuming high quality? 

NR. MARZ: Assuming, yes, that there was quality, 
prope: juality, adequate quality. 

THF WITNESS: Well, I would probably have to come 
back with the next question, which is 
the location. 

SY KR. MANZ: 

Q In Erie County? 

X. Well, if it is downtown Buffalo here, I don't 
think it is worth too much. You probably 
couldn't get & permit. It just depends. I 
don't know. There is an awful lot of vartables 
involved there, Mr. Manz. I couldn't ansver 
that question. lf you cant to píck the spot 
and loca. sn, that would be better. 

Q. All right, sure. 

A I am mot trying to be facetious. I don't know 
how to answer you. 

q I understand. All right. Now, assuming there 


was a piece of property available at the corner | 
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23 


of a road, say ín Erie County, in the Town of 


Elma, and you wanted to buy it for reserve 


for gravel, grit and sand, and there was a rea- 


sonable chance of you getting a permit and the 


quality vas adequate for your purposes, how 


large a farm would be required by you, or what 


would be the deposits present oa this farm 


that woc.d make it commercially valuable to you 


I will object to that on the grounds 

it is highly hypothetical. I am not 
addressing myself at the present time 

to the form of the question which is 
also objectionable, but I am just 
addressing myself to the substance of 
the question end I find it objectionable 
and I instruct the witness not to answer. 
It is purely hypothetical. 

All right. So you are instructing h 
not to answer the question? 


Yes. 


Now, the farms that you do own out in GCenesae 


County, 


. ferns? 


Í 
| 
could you tell me the acreage of these | 


* ^ * 


| 
——— — m — 
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It is a ravine, actually a revine. 


All right. Do you k ve any land in Genesee 
Councy that has gravel, grit and sand on it? 
Not offhand, I don't think. 

Q So the only gravel, sand or grit that you bring 
in from Genesee County is in the Alexander Area, 
which would be what you leased from the farmers; 
is that correct? 

4. Fundewentally, what we lease from the farmers 
as far es I know. 

Q Okay. All right. This morning I meant to ask 
you, in what County does Material Services, 


Inac. operate? 


A At Alexander. 
15 
Q Any other Counties? 
16 
A as. 
y | 
| @ All right. I also neglected to ask you thís 
18 | 
morning about whether or not you have any leases 
19 
or own any land, or have any rights or intereste 
20 
of any kind, on any lands that have grit, sand 
21 
and gravel in Allegany County? 
22 
| A. No. | 
23 | | 
| @ All right. Im regard to the Sardinia Property, 
| | 
| 
ee oe. P e I r 2 RR a aaa U d 
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1 I neglected to ask you why you purchased that 
2 property? 
3 A Fundamentally, the material there would qualify 
4 for bank run and it has a sul ane there that 
5 we don't feel we could get out to .^*- a good 
| 6 commercial A.S.T.M. sand, grit and Frevel. We 
7 just don't feel the quality is good enough to 
| - accomplish this mission. It has bank ruc ia it 
3 We call it "bank run". I see the State did 
10 accept it when the Aurora Expressway went 
11 through. 
12 Q All right. Now, do you have any personal know- 
13 ledge of any lands in Erie County that are aveil- 
14 able to be purchased that coatain gravel, grit 
15 and sand, that could be used in your business? 
16 MR. WEISS: Objection to that. That is hypothetical 


unless you are asking if any lands are 


currently being offered to him for pur- 


chase with fixed terms which he could 


merely say -- I expect you to say that 


the hypothetical questions, what lands 


22 


are available. Any land i: available 


23 for a price. You can buy the City of 


| 
| 
j 
| 
| 
| 


| 


— — 
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23 


MR. 


Buffalo for the right price. So I ob- 
ject to that question and I instruct 
him not to answer. I don't object to 
anytuing specific. 

MANZ : All right. I think the question is 
proper and I am not concurring in his 
objection, but in view of the fact tha 
h- te instructing his client not to 
answer, I am not going to pursue it 
at this time. We will leave it there 


for the Judge to decide. 


All right. Now, Mr. Frey, from your own know- 
ledge, is there land available in Erie County 
that is commercially valuable, if the proper 
terms covld be aegotiated, could be purchased 
or are suitable for obtaining aggregate for 
ready-mix? 

WEISS: The same objection, unless you ask him 
does he know of any lands that have 
been offered to him, of his own know- 
ledge. You are asking him to speculat fe 


I thiak that is -- how can he tenen d 
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Vic, on what might be available. You 
can ask kim what effort -- I would not 
object as to what effort he made to 


locate any. 


MR. MANZ: All right. Agsin, I am not going to 
Pursue it. Just so we don't get into 


an argument, I think the question is 


proper. 
d MR. WEISS: I would ask y © rephrase the ques- 
" tion. 
" | BY MR. Manz: 
z < I will now ask you whether or not, just a 


general question, you are aa expert, whether 


| or not there are other areas, whether they are 


for sale or not? 
MR. WEISS: That have gravel on them? 
MR. MANZ: That have gravel, sand and grit,in 


Erie County. 


THE WITNESS: Do you mean that would be A.S.T.M. 
20 
approved, Mr. Manz? 
21 
BY MR. MANZ: 
22 
| @ You keep talking about A.S.T.M. but commerciall 


23 
| useable or valuable -- 


— MÀ 3 — S 


MR. WEISS: 


MR. MANZ: 


MR. WEISS: 
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If you think A.S.T.M. is part of the | 
commercially valuable, you can put 
that in. If you do not -- 

I will object, Mr. Weiss. Again, you 
are testifying. Every time we come to 
a crucial question, Mr. Weiss inter- 
jects and testifies and I am going to 


object to hat, and I am going to 


if you insist, we will leave and go to 
see the Judge and straighten this out 
once and for all. I strenuously object 
to it. Let him answer the question, 

or just object to it. 

He asked for clarification and I am 
trying to give it to him. I told him 
that if he feels that should be in there, 
that it should be, and if he thinks tha 
it should not be ín there -- you said 

he keeps referring to A.S.T.M. Now, 

if you ask him and I won't object to 
this, "eliminating A.S.T.M." so long 


as there is no confusion here, then -- 


There is no confusion. 
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MR. WEISS: I don't want any confusion. 
MR. MANZ: I dcn't think he is. 
MR. WEISS: As long as it is clear. 
BY MR. MANZ: 
x< All right. Now, let me stert all over again. 


22 


23 


e — — —— — — — 


What is A. 8. T. Mk.? 
A. I believe it is the “American Society -- do 
you know what the last two words ere? 
|Q No. Wait. You are on the stand. Fobody can 
help you, not even Mr. Weiss. 
A. Okay. All right. 
MR. WEISS; Let the record show that Mr. Weiss is 
not trying to help him. He is just 
trying to get a clear record. 


THE WITNESS: It is a universally &ccepted standard 


that seems to be acceptable around the 
world as a critería determining what 1s 


good and acceptable sand and grit and 


gravel. 
BY MR. MANZ: 
n Okay. 
| & Also crushed stone end many other products. | 
Q. Did you ever mine and use any gravel, grit and 


22 


23 
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sand that did not conform to A.&S.T.M.? 


Not knowingly, no. 


And how long has this A.S.T.M. been in ex istencp 


or use? 

A. I coulda't even tell you. 

(a A short period of time, or -- 

A. Well, it has been quite a long time. 

Ww Okay. Do you produce A.S.T.M. material at 
Alexander? 

Yes. 

Q And is that the only type of material that you | 
produce there? 

A. Well, we have produced for the State, but they 
didn't require -- they required at least 4. 8. T. N. 
quality, but they didn't require 4. 5. T. K. | 
gradations and I believe now they are pretty 

| much in accordance with A.S.T.M. standardr on 

| gradation. 

| Q What about as to hardness? 

| A. That is usually considered in the A.S.T.M. spe es 
| Q I see. Okay. I will ask you the questiona 


| 
again: from your own knowledge, are you aware 


of any lands, whether they are for sale or not, 


— — —— 
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in the County of Erie, chat are suitable for 
the mining of gravel, sand and grit by 4.8. 1. M. 
standards? 
MR. WEISS: Now, I object to that unless you will 
state whether or not you are talking 
of -- you have injected a wcrd and I 
don't care ifyou put ít ia or leave it 
out, "commercially feasible", or not. 
In other words, are you 
saying, "commercially feasible", or not 
MR. MANZ: Commercially feasible. 
MR. WEISS: Would you read tho question again with 


those words in it, please? 


MR. MANZ: All right. 
BY MR. MANZ: 
Q Do you know, from your own knowledge, whether | 


or not there are any lands -- 
MR. WEISS: Whether or not they are for sale? 
MR. MANZ: * in the County of Erie, and I aa 
talking about farmlands, thet are 
commercially valuable or usable, that | 


conform to A.S.T.M. $taadar.s* | 


| MR. WEISS: And you say whether or not they are for 
— =F TE E — eee 
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a | 
MR. MANZ: No. Just whether there are any lands, 
*» 
| That is th» ot question. 
3 
MR. WEISS: Well, are %% lands for sale, or not 
E 
| for sale, or doesn't it matter to you 
s | 
| in thís question? 
Bed | 
MR. MANZ: Not {a this question. | 
7 
MR. WEISS: Okay. Do you understand the question? 
z 
THE  VINESS: Yes. 
E 
BY MR. MANZ: 
10 
Q Do you know -- can you tell me where they are | 
n 
located? 
12 
A. I could. 
13 
oe Will you? 
14 
A No. 
15 | 
Q Why not? 
16 
A. Well, someday there may be a reason that I just 
17 
may want to get them myself. 
18 | 
Q All right. Have you or any members of your | 
19 
family at any time since 1949 to the present 
20 
time, determined and investigated to see whether 
21 
or not the, were avaiiable for sale? 
22 | 
| A No -- wait a minute, what year? 
86 | | 
| @ Since 1949 to the present time? 
— — — — —-—tt — — — — — — — -— =o 
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l | A I haven't investigated; no. 
2 | Q Nor any member of your family? 
3 | A. No 
4 | Q Do you know whether or not your father did? 
5 * I think he did. 
6 MR. WEISS: He was a member of the family. 
7 THE WITNESS: No, I think he had; yes. 
8 BY MR. MANZ: 
3 Q Prior to his death? 
10 A Oh, yes. 
1 Q How shortly? 
12 A A long time ago, many many years ago. I am 
13 not sure of the dates, Mr. Manz. I can't answe 
14 | that, it is so far back. 
15 Q So far as you know, are these lands still avail 
16 able for purchase? 
v A. I am not sure they are for purchase. 
18 MR. WEISS: There is no evidence that they were 
19 ever available for purchase. | 
2 | THE WITNESS: Or even for sale. That should be in- | 
2 jected; that is right. 
= MR. WEISS: I gave you an example of how bad your 
= | Question is, Vic. Your own lands, Pine| 
| | 
| 


19 


21 
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WEISS: 


WE 15$ : 


MANZ : 
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Hill lands -- 
Just a moment. I will object to this. | 
What do you want to do? Do you went 
to go to the s.sge and get some rules 


mow? Are you going to testify. Look, 


don't tell me what to ask.  íf you | 
think it is objectionable, object to ty. 
I am trying to help you. 
And if you bring ín personalities or | 
get personal again, I will be right be- 
fore the Judge with you. 

This is not personalities. 

Th a we can settle it once and for all 
because I am not teking anything from 
you anymore. 

Vie -- 

I mean it. 

I would like to put this om the record: 


you asked the question, included lands 


that are presently ained for -- 
Just a moment. What are you testifying 
to now. You have no right to testify 


Í 
| 
Í 
| 
| 


or give information to your client. 


CORRE, dod 


| 


MR. WEISS: 
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You ask defective questions. 

That is what you think. 

No, I know it. 

That is what you think. 

I have not objected to any question 
you bave asked, if you ask proper ques 
tions that are clear, and you doe't 
confuse the record or confuse the wít- 
ness. I have no objection then. If 
you will state all of the valuables 

in your questions I will sever have 

an objection. Now, the question you 
asked, the lands that Kahle owns now 
that are mining would be inclrded ae 
an answer to where lands are that have | 
gravel. 

I will object. Mow, he is tesatii,.ng 
again. You are going to state your ob- 
jection or we are going to get a ruling 
on that, Arnold. I doa't want your 


testimony for your clíent anymore. 


Your question is not designed to elicit 


aay relevant information. | 
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MR. MANZ: They certainly are. 


; 
: 


3 Q The question I want to ask you, Mr. Frey, is 
4 | whether or not you know from your own know- 
5 ledge -- well, strike that. 

6 The question I will ask you at this 
7 time is: whether or not you know whether 

8 there are any lands for sal -- 

9 MR. WEISS: At the present time? 


10 BY MR. MANZ: 


11 Q -- that have the quality that you determine 


would make thew commercially valuable? 


13 MR. WEISS: This is at the present time? 
M MR. MANZ: At the present time. 
I5 | THE WITNESS: You are excluding those that are owned 


— 
o 


by Pine Hill, Clarence -- 


17 | MR. MANZ: I said, "for sale". 

18 | MR. WEISS: Well, yours are not for sale. 

19 | THE WITNESS: Including Clarence? 

2 | MR. HANZ : Anybody's that are for sale. You take 

a your choice? 

- | MB. WEISS: is that in Erie County? 

2 AR. MANZ: Erie County. | 
3 X m . mame Que 

i | 
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THE WITNESS: Well, farmland that is owned by people 


not in the business, yes, there is 


one piece that I know ot, 8. 

BY MR. MANZ: 

* And have you negotiated? 

A. Now, wait a minute. I don't know whether it is 
for sale any more. I don't know if it is going 
to be for sele. 

Q All right. When was it for sale that you are 
aware of? 

À. Well, I was a young kid, as I remember, that 
was a long time ago. 

MR. WEISS: If you ask the next question, I am 

going to direct him not to answer. 

MR. MANZ: Okay. I won't ask that question. 

THE WITNESS: I can't date it for you. I just can't 

tell you. 

BY MR. MANZ: 

S In the last four years, are you aware of any | 
lands that were for sale? 

A. No, sir. 

Q Okay. All right. Now, at the present time a 


since February 6, 1968, where have you been ob- | 


AGMEN ` 87 RAPHEA "» c 


22 


23 


iness? 
A. Pine Hill and -- ell plants you are referring 
to or just the Lancaster Plant? 
* Any Plant. 
MR. WEISS: Can we give it plant by plant. 
MR. MANZ: He can explain t any way he wants. 
MR. WEISS: Give him one plant at a time because 
there 18 some confusion. 
MR. MANZ: He is not confused. Just answer the 
question, Mr. Frey. 
MR. WEISS: I don't want the record to be confused. 
MR. MANZ: Well then be quiet and it won't be 
confused. 
THE WITNESS: Sand and gravel in our West Seneca 
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taining your aggregate, that is, gravel, grit 


and sand, to be used in your ready-mixed bus- 


Plant comes from Dan Gernatt. 


BY MR. MANZ: 


Is that Franklinvílle? 

Ho. Daa Gernatt is in Gowanda and Machias, 
which is a division of General Crushed Stone, 
and Franklinville STone & Gravel, which is a 


Division of Xoppers Corporation, or used to be 


| 


| 
| 
| 
T — 
| 
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the Buffalo Slag Corporation; and Lancaster, 


we got from Pine Hill. We have got some from 
ourselves and we get an awful lot from Dan 
Gernatt and we are getting some from Machias. 


b IE All right. Okay. Now, in Tegard to the pur- 


buying from him? 


? | MR. WEISS: At @hich Plant? 
9 MR. MANZ: From any plant. 
10 | MR. WEISS: The first plant you started buying 


| from Dan Gernatt. 
THE WITNESS: Well that is our West Seneca Plant, 


chases from Dan Gernatt, when did you start 
we bought from all these people except 


Pine Hill. 
" | BY MR. MANZ: 
- Q. Okay. And from the very beginning? 
" A. Yes. I am sorry -- you are referring to Dan 


Gernatt. So we had started with Franklinville 
| Sand and Gravel at West Seneca, 

Q. . How long ago was that? 

| A Ever since thet plant has been open. I am not 


i sure how many years, but it must be at least 


twelve or more years. 


ARMEN $ DEPAOLO STENOGRAPHER BUFFA 


18 


19 
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Q Okay. When did you first buy from Machias 
and for which plant? 

A. The same plant, the West Seneca Pant. Pardon? 

Q I didn't say anything. When díd you start 
buying there? 

A. Well, I couldn't definitely answer thet nn 
I am not sure. 

Q. More than ten years? 

A Ob, it is possible. I am not sure. 

Q How about Lancaster Sand & Gravel, for how many 


years have you been purchasing from them, and 
for what plants or plant? 

A. You mean at the Lancaster Plant? 

MR. WEISS: Yes. I didn't hear you mention 
Lancaster Sand and Gravel -- he didn't 
mention that. 

BY MR. MANZ: 


Q. Excuse ne. I iought you said "Lancaster 


Sand aná Gravel", Have you been buying — 


from them? 


A. Who is Lancaster Sand and Gravel? 
Q Well, I must have made one up. 
| A. That is a new one. 
— adis — E Š -— n " DNO SE 
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Q And the aaswer to the question is, "no". 411 | 
: | right. We are talking about the Lancaster 
^ | Plant? 
j | A. Okay. | 
" | MR. WEISS: What is the question now? | 
x | THE WITNESS: What do you want to know, Mr. Manz? 
' | BY MR. MANZ: 
" Q. Okay. Now, you have been buying from yourself, 


that is, Frey Sand & Gravel, that you are talk- 


ing about? 
1 L 
A. Yes. 
r | e Okay. And have you been buying from yourself 


for use in both Plants? 


We have used some stone in the West Seneca Plant 


from ourselves, or from Frey Sand & Gravel. 


We used a little grit here at Lancaster from 
ourselves; concrete grit. 
Since the Court Order, we have used 


| mostly Dan Gernatt's material. 


A. Yes. 
Q. Could you tell me what other sources of supply 


for sand and gravel there are in Erte County? 


| 
| 
Q. Is that all A.ST.M. material? 
Í 
| 
| 


A 
2 
3 
XR 
6 
7 
8 | 
9 
10 
u | 
| MR. 
12 
| MR. 
13 
| MR. 
M | 
15 
MR. 
E 16 
17 
18 
MR. 
19 
| 
20 
KR. 
21 
22 
MR. 
23 


5 án —À ÀÀ 


Oh, I am not sure. I don't think Gernatt is 
even in the County of Erie. I don't think 


Franklinville or Machias are in the County of 


— 


Erie, 


County of Lrie. I don't know how you would 
rete the lake sand. They put ín locally in 
the Buffalo Area various docks. Would you 
consider them the County of Erie or what would 
you consíder them? I think Pine Hill with 


their predatory actions obviously -- 


MANZ : 


WEISS: 


WEISS: 


MANZ : 


WEISS: 


MANZ : 


and DeWitt, I don't believe ise in the 
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Well, I will object to that. 
Let him finish his answer. | 
No. I have objected. I don't want his 
to finish that. | 
Well, we arenot going to let him con- 
tínue. I will not permit this depo- 
sition to go on. 

That is certainly self-serving and 


everything else. 


when he can finish the answer the depo- 


sition will go on. 


The question I asked you, is it respon- 


sive? 
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| MR. WEISS: That is responsive. Read back the 
2 answer. 
| 
> | MR. Manz: Well, the question I asked him, I «aid 


what were the other sources of supply 


in Erie County. 


MR. WEISS: And he was answering you. 
94 
| 4R. MANZ : Yes. 
8 | 
| MR. WEISS: When he can finish his answer the depo- 


sition will continue. 
THE WITNESS: Fundamentally, they have the rest of 


the gravel deposits in the County of 


Erte. 
13 | 
| MR. WEISS: Who is that? 
14 
| THE WITNESS: Pine Hill. 
15 
BY MR. MANZ: 
16 | 
Q. All right. So you have Pine Hill. Okay. What 


&bout Clarence Sand and Gravel? 

| A. I don't think you will fiad that they have got 
very vuch, if any left to speak of because they 
&re buying from Mr. DeWitt. 

E" I see. And DeWitt, what is the correct name 
of that corporation? Is that DeWitt Sand & 


Gravel, or what? 
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I don't really know just how it is worded. 
Where are they located? 

In Betevia. He has another place down in the 
north some place. I un stand they bring in 
some stone from down there. T not sure of 
the community at all. 

When you have referred to "Lakeside", is that 


the Erie Saad & Gravel Company?’ 


P 


Yes. 


And you do buy from them? 
No. | 
They do have gravel and sand available for sale?! 
Yes. 

How about Western New York Sand & Gravel? 
I believe that is Penepent in Batavia. 


Did you ever buy from them? 


| Q 
| A 
Q 
| A 
e 
A. 
Q 
A. 


No. We are selling to them right now. | 
| MR. WEISS: Now, are you asking if this was in Erie! 
County, or are we going in other areas? 
Let's make it clear. Now, your ques- 

tion was “other sources other than in | 


Erie County"? 


He is answering -- 


681 
Deposition of Herbert Frey, March S, 1973. 


The record is not clear and I insist 
on a clear record. Now, I thínk -- 
BY MR. MANZ: 


Q Other than Erie County, what other sources are 


there that are available to sell sand and gravel? 


Well, actually, to get technical, Mr. Manz, 
in the County of Erie there isn't any except 
Pine Hill that I know of. 

All right. The questioa -- 

I think all these other ones I mentioned are 


out of Erie County. The one that would come 


close would be Erie Sand 6 Cre 61. 
All right. Have you ever bought any sand and 


&ravel from Olean Sand & Gravel? 


E 


No. 
How about Elmira? 


Yes. 


For which plant, West Seneca? 
Both. 

Are you still buying from them? 
Yes. 


What do you buy from them? 


PO Fr L © Pp „ 


Concrete grit and stone. 
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Q All right. Now -- 

hà. Weiss: Wait @ second. Do you buy grit and 
stone for both plants from them? 

THE WITNESS: We have, for both. We have bought for 


West Seneca, we bought stone from then. 


BY MR. MANZ: 


Q. 


Is that delivered to you or do you pick it up 
at their plant or the picts, I should say? 

Most -- in all cases, we, of all these far away 
places, our truckers pick ic up for us. 


All right. But from any of our sources other 
| 


than Pine Hill, do they deliver to your yards? 
None of them. 

Are there any other companies that I haven't 
mentioned that you buy sand and/or gravel from? 
Other than real odd-ball specialty items thet 
we have had to get in out of state, and things 
of that type; no. 


Now, in connection with your operation in Geneseq 


County, Alexander, as I understand it, you have | 


| 


your own washing plant there? 
That is right. 


Okay. And then you truck it into Buffalo to -- | 


—4-— 


22 


23 
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or to your plant at West Seneca or to Lancaster 


I should say? 
If we use 1t ourselves; yes. 
Q Okay. Do you have adequate supplies in Genese 
County to supply all your needs? 
MR. WEISS: Objection to the question unless you 
define what you mean by "adequate". 


It is an ambiguous question and "adeq e" 


means what; adequate for a year, a day 
or for a long haul, or adequate in the 
case of production or reserves? 

| MR. MANZ: All right. 


| BY MR. MANZ: 


Q What are your reserves in Genesee County? 
| & I believe the State of New York lists them as 
substantial, 
— What does that mean from a technical point of 
view? 
MR. WEISS: If you know. 
THE WITNESS: I would have to judge 1t would deter- 


mind how rapidly and how fast y-o sold 
and how fast you processed the materíal 


| how long it would last. 
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l BY MR. MANZ: 
. Q All right. Based upon what your use was in 
3 the year 1972, could you answer the question? 
4 | A. No. 
S | Q Well, how much sand, grit and gravel did you 
e use in both of your plants in the year 1972? 
7 | & I coulda't answer you because I don't know 
£ | right now, but I can find out for you. 
3 | ~ Do you have an estimate at al) based upon, say, 


the average use that you have had over the last 
five years as to the number of years of supply 
2 | thet you have in the deposits that you have 


under lease or under option in Genesee County? 


10 A. No. 

18 Q ai you give me an estimate? 

16 A. No. 

17 Q Do you have a record of the deposits? 

18 | MR. WEISS: A record of deposits or use, or what? 

19 MR. MANZ: Deposits. 

* | MR. WEISS: How can you have a record of deposits? | 

21 | THE WITNESS: No, I don't. 

- | BY MR. MANZ: 

2 | - Do you have any estimate or evaluations made of | 
4 » 


MA. 


| MR. 
| MR. 


MR. 
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the lands out in Genesee County? 


No. We know where it is. We don't have the 


volumes that are there; no. 

Do you have any estimates at all of it? 

No, we doa't. 

Now, you say the State has determined that 
they are substantial? 

T ** is just what they say. I don't knoow how 
they determine that. 

You don't kaow ho~ they arrived at that! 

No, I do not. 

Assuming you stopped buying from all other 


suppliers; how many years would you estimate 


| 
| 


| 
| 


that your company could exist fiom the supplies 


that you have ín reserve and on hand in Genesee 


Count y ? 

WEISS: You mean financially, economically, or 
as a quantative matter regardless of 
price and their discriminatory actions? 

MANZ : Well, I will object to that, Mr. Weise. 

WEISS: You mean quality -- 

MANZ : If you do that again, we are going to 


terminate this, and we are going to go 
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| 


before the Judge, and if you are aot 
going to stop with your antics, Mr. 
Weiss, any time you want to stop with 


your antics, they are not as subtle 


as you think they are. 

MR. WEISS: When you said, "how long can you exist’, 

that is a tricky question. 

MR. MANZ: There is nothing tricky about it. 

MR. WEISS: Well then, rephrase it, if it is not 

tricky. 

BY MR. MANZ: 

a Assuming you didn't buy from Pise Hi)l, and you 
didn't want to buy from anybody else, how long 
could your company exist, based upon the amount | 
cf sand and gravel you use now? 

MR. WEISS: Let me ask you, based upon the reserves, 

the usage at your West Seneca Plant 


and the Lancaster Plant for send, grit 


and gravel last year, how many years 
supply would the Genesee County Plant 
have; if you know? That is what he is 
trying to ask you. 


THE WITNESS: I couldn't answer that. 
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BY MR. 
Q 


4. 


MR. WEISS: All right. 


THE WITNESS: I just don't know. 


MANZ: 

You have no knowledge? 

No, I do not. 

And you don't have any records? 

None. 

Ur anything in your office that would determine 
the amount of sand, grit and gravel that is 
available for you to mine and -- 

No, I doa't. 


-- and to produce? 


No. There is no yardage chat has ever been taken 


or estimated. 

Well, how many acres do you have under lease? 

I couldn't even tell you. I can tell you by 
farm, but I can't even tall you the acreages 

in each farm. 

How many farms? 

It must be at least four or five of them out 
there that we have under lease. 

Are all your leases recorded out in the Genesee 


County Clerk's vffice? 


CARMEN 5 OrPAOLO STENOGHAPHER, BUFFALO 
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23 


B 


Q 
MR. 


THE WITNESS: 


Well, I could run through all the terms of the 
contract et the time. 


What are you familiar with right now? 


WEISS: Well, so long as it is understood that 


the contract does speak for itself and 
that his recollection does not control 
as against the contract -- 

I don't know how far you want to go on 


that phase. 


BY MR. MANZ: 


Q 
A. 


All right. Basically -- 


That is an awfully broad question. 


All right. Basically, these are the terms you 
remember; is that it? 

There was a lot moreterms, sure, but it didn't 
involve us having to keep a highlift operator 
up there on top and servicing the plant for 
that intermittent delivery. 

All right. Now, from what you have told me, 

I jast want to make sure that I understand you. 


As you explained it, prices charged you by 


| 


Pine Hill or Regent Sand & Gravel never anl 


or changed from 1957 until che year 19637? 


| 
| 
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1 
MR. WEISS: I will object to the question unless 


you break it down *etween the two 


| companies. 
4 
MR. MANZ: Can you answer that? 


break it down. 


| 
e | MR. WEISS: I Object to the question unless you 
7 | 
MR. MANZ: Are you ordering him not to answer? 
MR. WEISS: No. I am just objecting to the form y 
the question unless he states -- in 
fact, I will ask him to state it for 
each company unless you want to confua 
| it end I don't think you want to do hat. 
MR. MANZ: No. You are confusing it. He under- 
stands the question. 


THE WITNESS: Would you repeat the question agein? 


(Whereupon, the pending question was 


read back by the reporter). 


MR. WEISS: Could you break that down. Give each 
answer separately, please? 

THE WIINESS: I couldn't answer it only ín respect t 
our billing. Let's put it this way; 


| what we usually receive from Pine Hill 


—i&€—es— — HÓÓ 


didn't change. 
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l | BY MR. MANZ: 

2 Q. All right. Now, from August of 1957 to February 
E of 1968, the billings you did receive, you | 
4 received from Pine Hill? 

5 I believe that is correct. 

6 Q All right. And the cost basis again was this 

7 price list that didn't change for over ten dii i 
8 is that correct? 

3 A. I can't just remember how the price was arrived 
10 at back at that time. 

11 Q All ight. It never varied in the ten years, 

12 that basis? 

13 A. Wo, there was no changes made that I know of. 

M MR. WEISS: Vic, we have been going for an hour 

15 and a half. Can we take a few minutes 
16 break? 

17 MR. MANZ: Surely. 

| (Whereupon, a brief recess was taken 

i | at this point). 

7 | BY Mt. MANZ: 

- Q Now, Mr. Frey, presently, do you buy all your 

= cement from one source? | 
23 * dái 
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A. Yes. 
Okay. Prior to the cessation of the delivery, 
did you receive ^5tices from Pine Hill to pay 
| a certain bill for a claim that they allegedly 
hed where you were indebted to them in the sum 


of approximately $40,000.00? 


| MR. WEISS: Do you have this bill or notice? 
| MR. MANZ: No, I don't ve it. 
? | MR. WEISS: I think you mis-spoke as to the date. 
O | MR. MANZ: Well, I əm asking him if he remembers. 
u | MR. WEISS: Well, I think -- why confuse the record. 


| If you did mis-speak, the bill will 

| show this. 

BY MR. MANZ: 

Q Do you remember receiving a bill from Pine Hill 
prior to the cessation of deliveries? 


Disregarding the date, yes, there was a bill. 


Q Okay. <All right. And do you recall receiving 
any letters just prior to the cessation of the 
deliveries in which Pine Hill stated that, "if 


you didn't pay this Sill, this outstanding bill, 
22 


that deliveries would stop"? 
23 


| A I believe that is correct. 
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1 | Q Thank you. Well, you have a file on this, 
z do you not, in your office? 
3 ^ I think we do. 
4 S You have copies of all these letters? | 
3 A. Yes. | 
6 MR. WEISS: He doesn't have the one -- I don't know 


1f he has the records to supply that. 
8 | THE WITNESS: Yes, at the offíce, yes. | 


9 | BY MR. MANZ: 


10 Q Okay. Wow, you certainly have looked over this | 


file prior to coming here, haven't you? 

12 A. Yes. 

3 | Q Okay. So that I mean, you are familiar with 
the fact thet letters were sent to you? 

I5 A Yes. 

16 Q. Okay. Now, you refused to pay this bill; is 


that correct? 


i A. Yes. 
| 
3 ie All right. Would you, in your own words, tell | 
20 | us why you refused to pay this bill? | 
21 | MR. WEISS: Could you show him the bill, please? 
22 | MR. MANZ: I don't have ít. | 
| THE WITNESS: The bill we are talking about is the | 
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1 | one that ultimately led to you people 
2 not supplying. 
3 BY MR. MANZ: 
4 Q Correct. 
E A Would you phrase the question again? 
6 (Whereupon, the question referred to 
" was read back by the reporter). 
* | MR. MANZ: Well, Mr. Weiss, I am goíng to object. 
9 | Mi. Frey keeps writing himself notes 
* there, I presume, and 
2 MR. WEISS: Pardon me? 
* MR. MANZ: I say Mr. Frey is writing notes to him 
" | self. 
^M | MR. WEISS: Not to ue. 
"d MR. MANZ: And I don't think that is proper. He 
= is mot going to be able to do that in 
" Court and i don't think he should do 1 
" here. 
a MR. WEISS: What are you doing, Mr. Frey? Are you 
- making notes for your answers? 
" | THE WETNESS: 1 have the list of different things he 
" wants to know and I am trying to figure 


out why we refused to pay the bill and 
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MR. WEISS: I object to your taking advantage of 
the witness and saying that he testi- 
fied to that. 

MR. MANZ My taking advantage of a six foot six, 
250 pound man? 

MR. WEISS: But he can't make faces like you do. 

BY MR. MANZ: 

Q The question I asked you, MS. Frey, is wiether 


or not the price líst that you just mentioned, 


shatever, 


apparently in 1967, that was sent 


to you, was the price contained in the prices 


you objected to which prompted you to nct pay 


the bill? 


MR. WEISS: 


I will object to that question and in- 


struct the witness not to answer. He 


never testified that it was in September 


in 1967. Again, you are taking advan- 


tage of the witness. 


MR. MANZ Do you know what the price list says? 
Do you, sir? 

MR. WEISS: I don't know what it says. Why don't 
you get the price list out? 

MR. MANZ: Just let me try the case my way. 
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3 EUR S dai aao Mies aate 
| 1 | BY MR. MANZ: 
z | Q- When did you receive the price list? 
3 | A. I don't know. 
& | 4& You said before, sometime in 1967 for 1968, 
7 $ | did you not? 
€ | A. 


I believe that is correct. I am not sure. 

7 | @ All right. But the price list that you said 
you received in 1967, is that the price list 

9 | that you objected to? 

10 A. I am sorry. It couldn't have been shipped. 

I doubt if it was sent in 1967. Why don't we 
get the date that the price list was sent to us 
I don't know when it was sent. 


14 Q Whenever it was sent, vas the price list object 


15 to? 


16 | MR. WEISS: I will object to the question and in- 


struct him not to answer. That is in- 


definite and nebulous, "whenever it was 


sent", I asked you to show the witnes 
20 | the price list. 
| 
21 THE WITNESS: In the first place, I have no objection 


22 


to any price list that you might put ou 
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Q Mr. Frey, there came a time when you refused 
to pay this $40,000.06 bill? 
— That is correct. 
Q. Was that based upon the price in the latest 
price list that was sent to you? 
A. Not altogether; no. 
Q. What other reason did you refuse to pay? 
A. I will have it for you. 
Q All right. I will withdraw the question. 
I think we should adjourn. It is twenty after 
2:00. 
MR. WEISS: Well, why don't you allow the witness 
to answer the question? 
| MR. MANZ: I will allow bf- to answer the ques- 
tior at not if ic is going to take 
him a whole half hour. 
MR. WEISS: Do you have the answer ready now? 
THE WITNESS: No. 
| MR. WEISS: Okay. | 
| BY MR. MANZ: | 
Q I will rephrase the question. You said you 


didn't altogether object to the price, that 


price list? 
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MR. WEISS: That isn't what be testified to. 

THE WITNESS: That isn't what I said. 

MR. MANZ: What did you say? | 

THE WITNESS: I said that might have been one of the 
things. | 

BY MR. MANZ: 

Q. I see. Can you give me one other item that 


you objected to? 


A. I can give you quite a few. 
Give me one? 
A. I am not ready yet. When I ew ready, I will 


have 


it all ready for you, and I will give them 


to you. 


Now, 


about in February of 1968, did Pine Hill ever 


refuse to sell you any gravel, sand or grit 


from 


were 


I am 


All right. I will withdraw the question. 


Other thaa in unusual circumstances, never, no. 


Okay. And these prices that we charged you 


Except that you got a special discount. This 


prior to that time that we are talking 


1957 to February 6, 1968? 


the príces that we charged everyone else? 


not sure of. 


| 
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BY MR. MANZ: 


Q 


> o 


e 


So if someone from Ruffalo or Erie County wants | 
to buy your product, you will sell it to him; 
is that right? 

We never have anybody from Buffalo or Erte 
County in this end of it wanting to buy. 


Okay. Where do your customers come from? 


Basically from Wyoming and Genesee Counties. 
Anybody else? 

Not very many. 

I kaow there are not many. Just tell me -- 
just answer the question. Who do you sell to 
in Erie County? 

Oh, we sell to a few people. We sell stone 
for leach fields, farmers and stuff like that. 
Do you sell it to anybody else in Erie County? 
Any wajor customers, you mean? 

A customer, yes. 

No, mot too many. 

All right. Not too many, but tell me how many 
and to whom? 

I could tell you a very small percentage ever 


comes in from Erie County. 
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Do you ever sell to any competitors in the 
ready-mix business? | 
Many years ago we sold some to Bill Bender, 
Let's see, we sold to Amherst Ready-Mix. 

are they still in business? 

No. | 
They j de cent ly went out of business, dida't 
they? | 
Yes. 

And for how many years did you sell to them? 


Well, normally he didn't buy from us. If he was 


short, if he was short on trucking, his trucker | 
lived out in our area, he would bring a load ta, 
usually one load in the morning, but that was 

only whea he was behind trucking. He had one 


trucker that was from; I think, the man even 


lived in alexander and that was about it, the 


only time he would buy. Normally he got from 
Pine Hill, I think, and he got some from Machias| 
and í believe he got some from Gernatt. | 
Kay. Now, other than the fact that there is 

no contract, as you allege, to buy from Pine | 


Hill, are there any other reasons you didn't 
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buy.any material like sand, grit or gravel for 


the West Seneca Planc? 


A. From Pine Hill? 


Yes. 


P 


In what period, sir? 


From the period of 1957 to 1968? 


o 


P 


Just ín honoring the original Buffalo sand 
contract; no. 

% I don't want to say you are evading the question; 
maybe I am not making it clear. I an not tryi 

to be tricky. I em just asking you why you 
didn't buy material from Pine Hill to supply 


your West seneca Plant? 


A. Well, first of all -- another question, other 
than being a competitor, other than having a 
contract with Pfohl, there is an awful differen 
in price of what we have to pay at our West 
Seneca Plant end whut we have to pay Pfchl. We 
could do a heck of a lot better from some of 
these other places than we could do through -- 

Q. Well, okay. What percentage of the amount of 
sand, gravel and grit that you processed at your 


Alexander Flant did you take and use in the West 
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Seneca Plant as compared to the total use? 


A. Are you referring to, like last year for ex- 
ample? 
Q Let's say last year, yes? 
A. Possibly a quarter. 
& Would that percentage stand up for the other 
years also? 
A. I would guess that would be approximately right 
Q. And then the other three-quarters would be 
Purchased from the other sources that you 
ment toned? 
A. Usually. 
Q Which you mentioned this morning? 
A. Yes. 
Q. Have you ever had any trouble supply‘ng -- 
MR. WEISS: May I interject? Are you gertlemen 
talking about two different things? 
Are you both talking about the pe 
de at age of West Seneca? 
| MR. MANZ: Just a moment. I will object to Mr. 


Weiss' testifying and again he is doing 
at a very crucial time and I object to 


it. If you want to object to the ques- 
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Lon, object. 
WEISS: L object to it. I don't understand ít. 
MAN? : And I object to your testifying or 
telling your client énything. 
WEISS: Is the question -- 
MANZ : lie didn't say he didn't understand it. 
WEISS: I object to that. ‘ay. If everyone 
understands it, I don't, but okay. I 
will clarify it on cruss-examination. 
MR. MANZ: 
Mr. Frey, Crom 1357 to Feoruary of 1968 did you | 
ever have any trouble supplying your West wen 
lent with material used there, whether it was 
from your source of supply or anyone else? 
I fail to follow you. How do you mean, "supply" 
Well, you use gravel, grit and sand at kest 
Seneca, do you not? | 
Yes. | 
You said a quarter of it cowes from Genesee 
County and ycur pits, is that right? 
No, I didn't say it came fror Genesee. 
Where does !t come from? 
Most of it comes from ten Gernece. | 
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17 


18 


19 


Did you say a quarter of it or 251 of it comes 
from Genesee? 

I say maybe a total oi a quarter; I am esti- 
mating, might come from our place to our West 
Seneca Plant in that period of time. 

All right. 

There was one year, or a little over a yeer we 
didn't even operate. 

Okay. But nevertheless, during the years tbat 
you did operate, you never had any problems in 
getting sand, gravel or grít from any source to| 
supply the West Seneca Plant; is that ríght? 
No. Most of the people are quite pushy. 

In other words, they are after you to vuy; is 
that right? 


I am afraid so. 


Are there people that have been efter you to buy, 
that you haven't mentioned here before? | 
There is one. 

ihat is his nane? 


I am not even sure what they call themselves. 


Well, what do you think they call themselves; 


where are they located? 


— 
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They are in the area of Machias. It is a new 
outfit chat has starte: 

Are the prices right’ 

I never even discussed it with them. 

So in other words, price is not a problem as 
far as supplying your West Seneca Plant? 


MR. WEISS: I will object to that question. That 


is a statement of fact, not a question. 


I instruct the witness not to answer. 
I em not consenting. I em just going 
to stop and note my objection to his 
preventing his client from answering 
what I think are valid questions. 

MR. I will allow him to answer the question 
if you will rephrase it, I will with- 
draw the objection. 

BY MR. MANZ: 

Q All right. Do you know from your own knowledge 
whether or not there were anj negotiations made 
with you or members of your family to settle 
this dispute with Pine Hill over thís bill that 
you refused to pay? 


I would say there were attempts by Pine Hill and 
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